








REPORTS OF CASES 


ARGUED AND DETERMINED 


SUPREME COURT OF ALABAMA. 
i 


Chief Justice Lipscomb, 
Judges Saffold, ° 
Present at thi: Gayle, 
his term, Ellis. 
Minor, and 
Crenshaw. 


Samuel Allen egainst the Executor of Samuel Allen. — Vecemigr, 182 


THE Chief Justice delivered the opinion of the Court. Yer _ 
This is an action of debt charged by. the declaration to Court of Cun- 
be due by virtue of the decree of the Court of Cumber- feriand Count 
éand County and State of Virginia: defendant plead nul ticl nul tiel Record — 
Record, on which the Court below gave judgment against pore ag 
him. By the bill of Exceptions it appears that the paper quien ni dag 
given in evidence on the trial on this plea purported to be Py taken from 
the Record of a decree, &c., by the Justices of the County the Pm gale 
Court of Cumberland County, and is thus authenticated ; of the County « 
“I do certify that the foregoing is a true copy, taken from fom © failor 
“ the Records of the Clerk’s office of the County of Cum- of Record. — 
“ berland. Intestimony whereof I have hereunto set my 
“ hand, and caused the seal of my office to be affixed, the 
“ twenty-second day of 4ugust, 1821, in the 46th year of 
“ our foundation. Virginia, Cumberland County, Sct.—IJ, 
“« John Woodson, presiding Justice of the Peace, do hereby 
“certify that the foregoing attestation is in due form. 
* Given under my hand this 23d day of J4ugust, 1821. 
John Woodson.” The official seal appears to have been 
attached to the Clerk’s certificate. 
This appears to have been all the evidence of the au- 
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pacemszn, 182%. thenticity of the writing offered asa Record ; it wants eve- 
ww ry ingredient required by the Act of Congress in order to 
Samuel Allen give authenticity to the Record of another State ; if a Re- 
the executor of cord it could be called, it was, at any rate, not such a Re- 
Samuel Allen. cord as is described in the declaration as the foundation of 
the plaintiff’s action ; and the plea of nuttiel Record should 
have been sustained by the Circuit Court. 





Let the Judgment be reversed. 
Judge Ells not sitting. 


December, 1824. Creighton against Denby. 


= Eicon «2 JUDGE Minor delivered the opinion of the Court. 
motion to quash It is assigned as Error that the Circuit Court overrule¢ 
execution, ticita. the motion to quash the execution. 
tions doesnotrun ‘ For the defendant it has been contended that the writ 
from the time of of Error is barred by the Statute of limitations, and that 
rigina je ig- ‘ - ig eal : 
ment; and the it will not lie on the decision of the Circuit Court over 
Appellate Court ruling the motion to quash. ‘The motion to quash appears 
the original judg- to have been decided at November Term, 1821, and the writ 
a aw Se of Error to have issued on the 19th day of the same 
not cuppented by month. This decision was a final judgment on the matter 
it. therein litigated, and the party dissatisfied had a right to 
have it reviewed in this Court. 2 Wash. 135. 2H. and 
Mun. 181. 2 Iaywood, 136. The State vs.. Phleming. 
ante, 42, The execution which appears to have been the 
subject of the motion, issued on the 17th day of July, 1821, 
in favour of the defendant against the plaintiff in Error for 
$360 3°, debt, and $48,3,, cests, and purports to have been 
founded on a judgment of the Circuit Court of Baldwin 
County. Another execution between the same parties ap- 
pears in the transcript of the Record, dated 10th day of 
April, 1814, purporting to be founded on a judgment of the 
Superior Court of that County for $1155.59, debt, and $22 
#% damages. Neither of the executions sets out the date 
of the judgment. No judgment in a case between these 
parties appears in the Record. But it appears that on the 
minutes of the Circuit Court of Baldwin County, or of the 
Court whose Records were transferred to that Court, an 
entry was made in the year 1814, entitled in the case be- 
tween James Denby & Co. vs. Edward Creighton, as fol- 
lows: “Motion by Attorney Carson that execution issue 


agreeable to the sum sworn td: motion granted.” No sum 
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is expressed in this entry, and the Record does not shew 
the sum sworn to. If it could be considered as a judgment, 
it is not a judgment ina case between the parties to the 
execution which was the subject of the motion. This ex- 
ecution did not issue until about seven years after the date 
of the entry. No execution appears to have issued in the 
mean time on the supposed judgment. The execution for 
$1155 %,, &c. on a judgment of the Superior Court of 
Baldwin County does not appear to have any connexion 
with this. The judgment of the Circuit Court must be 
reversed, and the execution last set out jin the Record, and 
‘dated 17th of July, 1821, quashed. 





Wesson against Carroll. 


JUDGE Crenshaw delivered the opinion of the Court. 

By the bill of Exceptions it appears that, at the request 
of Carroll, a Mr. Urquhart took the agreement to Wesson 
to obtain his signature, and that he accordingly signed it. 
On the trial Urquhart was called as a witness, and asked 
whether Wesson, at the time of signing and delivering the 

ement, did not tell him that if on or before the first of 
September, 1819, (which was before the time of payment 
of the money mentioned in the agreement,) he elected to 
pay acertain quantity of cotton instead of money, he had 
the right to do so, and the agreement was to be delivered 
up to be cancelled. On objection made, the Court directed 
the witness not to answer this question ; and this is the mat- 
ter now relied on as Error. 

In general the declarations of one party made in the ab- 
sence of the other cannot be given in evidence in his own 
favour, though they may be against him; nor can verbal 
evidence be received to alter or contradict the nature or 
terms of a written agreement. It does not materially vary 
the case to consider Urquhart the agent of Carroll. If the 
declarations had been made to Carrol/ himself at the time 
of signing the agreement, they could not be received as evi- 
dence for Wesson. They would go to prove other terms 
or conditions than those expressed in the written agree- 
‘ment. 

It has been argued that this agreement ought to be con- 
sidered as an escrow. I understand an escrow to be an in- 
strument of writing to be delivered and to take effect on 
‘the happening of some contingency. Until the event hap- 
pens, the instrument is incohate and ineffectnal. Here the 


201 


DECEMBEB, 1824. 
Oy 
Creighton 


v. 
Denby. 


December, 1824. 


In an action on 
a wrilten agree- 
ment, evidence 
of declaration 
mnade by defend- 
ant at time of ex- 
ecuting it not ad- 
missible. 








ee 
‘. 











SS eee 


2a Reports of Cases argiied and deternuned 


nacumsan, 1824. ayreement took effect at the time it was signed, and was not 
“~~ to depend upon any subsequent event to give it operation ; 
Wesson —_ it therefore has no resemblance to an escrow. It is the una- 
Carroll. nimous opinion of the Court that the judgment of the Cir- 
———— cuit Court be affirmed. 


Judge Ellis having presided in the trial, and Judge Minor 
having been of Counsel in the Court below, did not sit. 





December, 1824. Kelly against Owen. 


i,In a declara- JUDGE Minor delivered the opinion of the Court. 
‘fhe kaittenpen ‘The Ist and 2d assignments of Error are, that there is no 
tract is describ- sufficient assumpsit laid in the first count of the declaration, 
————— and that judgment was rendered on the declaration gene- 
ility, the , - 
super se assump- rally when the first count was bad. 
sit is unnecessa- - "The first count sets out, that the defendant, by his written 
tf “The words: agreement by him signed, &c. promised to deliver to JM‘ Kin- 
gsyment aud set ney and Owen, of which firm plaintiff is surviving partner, 
ctdant’s ator. 1700lbs. of good merchantable baled cotton, by the 20th 
acy, do not day of Noveniber then next ensuing ; that defendant, though 
aad. pleiati _ often requested, had not delivered the cotton, or any part 
creat them as a thereof; by reason of which the plaintiff has sustained da- 
Te assumpsit, Mages, &c. It is contended by the Counsel for the plaintiff 
‘vbere judgment in Error, that this count is bad for the want of the “ super 
aa = ph se assumpsit.”” In the case referred to, to support this posi- 
cobs executedin- tion, (cited in 1 Bacon’s Ab. 277,) when the plaintiff declar- 
stanter would be ed, that in consideration that he would procure J. S. to sur- 
a ~Hypns, a render a messuage, the defendant would pay £10. The de- 
plea of not guilty ¢laration was held not good; super se assumpsit being omit- 
‘not Error, ted, and there being nothing in the declaration which wperts 
@ promise or contract. From the reason assigned, it seems - 
that the declaration would have been good had it contained 
an averment that the plaintiff did procure J. S. to surrender 
the messuage ; although it had omitted to repeat, that by 
reason of the surrender the defendant became liable to pay, 
and promised to pay the £10. The first and plain princi- 
ples of pleading require that the declaration should contam 
a statement of all the facts necessary in point of law to sus- 
tain the action, and nothing more. That these facts should 
be set out with such precision, certainty, and clearness, that 
the defendant, knowing what he has to answer, may be able 
to plead a distinct and unequivocal plea. That the Jury may 
be enabled to give a complete verdict upon the issue, and 


the Court, consistently with the rules of law, may give 4 
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certain and distinct judgment on the premises. (I Ch, Pl]. >*cesee, 1824. 


248, 255, and the cases there cited.) In this case it seems 
clear that an averment that the defendant by reason of hav- 
ing failed to deliver the cotton became Jiable to pay, and 
being so liable, promised to pay its value, would not have 
disclosed any other fact than had already been set forth, or 
have better enabled the defendant to plead, the Jury to find 
a verdict, or the Court to render judgment. When the de- 
claration has already shewn a contract and legal liability, as 
it is not necessary to prove, it seems unnecessary and use- 
less to allege a further promise. (See Chitty on Bills, 368.) 
In the precedents of declarations in assumpsit, on contracts 
‘other than for payment of money, as for not delivering 
goods sold, not delivering a bill of exchange, not perform- 
ing works, or on policies of insurance, wager, warranty, 
&c. it is usual to set out the contract and breagh of it, with- 
out incumbering the Record with a further averment of lia- 
bility, which is deducible, and implied from the facts alréa- 
dy stated. (2 Chitty’s Pl. 98, 85, &c. 3 Ch. Pl. 190, 191, 


&ec. 

The Ist count appears to be sufficient, and the Ist and 2d 
assignments of Error are not sustained. 

The 3d assignment is, that the Court ought not to have 
sustained the motion for judgment for want of a plea. 

In the Record, after the declaration are the words “ Pay- 
ment and set off,” which appear to have been signed by dé- 
fendant’s Counsel. If these words had by consent been re- 
ceived as pleas and issues taken thereon, we should have re- 
garded them as such. 

In the case cited by the Counsel for plaintiff in Error, 5 
Term, 152, the defendant, in an action of slander, delivered 
a plea in which he attempted to justify, but it was not stritt- 
ly — a justification ; it was held, that as the plea went 
to the substance of the complaint, though not formel and 
good, it could not be treated as a nullity. In the case be- 

ore us, in the werds inserted in the Record after the decia- 
.Yation, there is no averment denying the plaintiff’s right of 
action, or indeed any averment whatever. They cannot 
be regarded as pleas, and the plaintiff was not bound to treat 
them as such. In ariother case cited by the Counsel for 
plaintiff in Error, 3 John. R. 541, the Supreme Court of 
New-York says, that where the plea is bad or frivolous the 
plaintiff may treat it as a nullity, and enter a default ; and 
that a motion for judgrtient by default is unnecessary. In 
this State, the judgment by default to authorize execution 
must be rendered by the Court. It here appears to have 
heen regularly taken. 


Py 
Kelly 
Ve 


Owen. 
—— 











254 Reports of Cases argued and determined 


paceusen, 18%. The Sth assignment is, that the verdict was rendered as 
ww on the plea of not guilty. After the judgment by default, 
ay it was necessary that the damages should be enquired of 
Owen. and assessed by a Jury. This has been done. That part 
of the verdict which finds the defendant “ guilty, in man- 
ner and form as the plaintiff hath against him complained,” 
could not have had any effect on the judgment of the Cir- 
cuit Court or the rights of the parties. It was a defect of 
form which is cured by the Statute of jeofails. The judg- 
‘ment of the Court below must be affirmed. In this opinion 

the Court are unanimous. . 





December, 1824. Colbert against Chandler, Admr. 


. ad 
peg THE Chief Justice delivered the opinion of the Court. 
trator, the estate The defendant plead that since the commencement of the 


— Jnsl- action, the estate of his infestate had been declared insol- 
cannot proceed. vent; the plaintiff demurred, and the Circuit Court gave 
judgment for the defendant, which is the matter now assign- 
ed as Error. 

We conceive that the Statute is so plain that there can 
be no difference of opinion on its construction. No suit 
‘can be commenced or sustained against any executor or 
administrator after the estate of his testator or intestate be 
represented insolvent. Laws Ala. 330, s. 33. No right 
is infringed by this law ; the remedy is transferred from 
the Court to the Board of Commissioners appointed as di- 


rected by the Statute. 
Judge Saffold not sitting. 
H. G. Perry for the plaintiff. 


White and Gordon for defendant in Error. 





December, 1824. Jordan against Locke. 

Plea, that note DEBT in the Circuit Court of Madison County; Wm. 

p< rp Locke, ass., &ec. vs. Fleming Jordan, on a bill single ori- 

ing and betting, ginally payable to Seth Norton. There were five pleas, 

net stating @t and ‘fssues on the first four. The fifth plea, after Oyer 

game, good. prayéd and had, was in substance that the writing obliga- 
tory was given for the payment of money then and there 
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lost by defendant and won by Norton at gaming and bet- vzcempen, 1824. 
ting. Special demurrer—Ist cause, the plea does not “7 
shew what kind of game the parties played at,orthe man- —7"dan 
ner of acting, to shew to the Court whether it wasa game _Locke. 
or not, 2d. cause, the plea is argumentative, and leaves ——-—- 
matter of law to be decided by the Jury. The Circuit 
Court sustained the demurrer, and there was a verdict for 
the plaintiff on the issues and judgment for him. 

Jordan assigned here as Error the judgment of the Cir- 
cuit Court on the demurrer to his last plea. 

J. M. Taylor for plaintiff in Error, cited Laws Ala. 375. 
17 John. 192. 15 John. 5. 1 Tenn. Rep. 369. 2 Hen, 
and Mun. 80. 

F. Jones and W. B. Martin for defendant in Error, relied 
on the same authorities; and contended, that as whether 
there was gaming and betting or not was a question of law ; 
the plea should have disclosed the facts, so that the Court 
might have determined whether they came within the legal 
acceptation of gaming. 


Judge Gayle delivered the opinion of the Court. 

Had the Statute been confined to any particular species 
of gaming or betting, it would have been necessary that the 
plea should have described the game, and such a game as 
is within its provisions, But the Statute, in express terms, 
includes every game and every wager or betting whatso- 
ever, at which money or any thing of value can be lost and 
won ; it was therefore unnecessary to state in the plea the 
kind of game at which the money was lost and won. 
The plea sufficiently states facts, which, if true, render the 
note. void in law ; and in the usual form of such pleas avers 
that it is so void, it is not argumentative. Let the judgment 
be reversed. - 


Wilson’s Admr. against Hines and Hines. December, 1824. 


THE Chief Justice delivered the opinion of the Court. Admissions 

Qn the trial of this cause in the Court below, the de- ro pone 
fendants offered in evidence a written statement of a con- ‘arbitration, not 
tract different from the one declared on; and offered to (ydence? * suit 
prove by one Gray, that before the commencement of this brought against 
suit, at a time when the parties were about to submit the fry ™“s 
matter of controversy between them to an arbitration, the, 
plaintiffs had admitted that the written statement offered 


set-forth the contract as it was understood by them, but re- 
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paceusen, 18%. fiyged to put their names to it, as they apprehended that it 

Pty, might .be used against them ; agreeing, however, that it 

&Admr. might go to the arbitrators as evidence of the contract. 

Hines and Hines. This testimony was rejected, which is the matter here as- 
os sj as Error. 

t is a general rule of evidence that the admissions of a par- 
ty are to be taken as evidence against himself. But if they 
are made with a view to a compromise, the party making 
them will not afterwards in a Court of law be concluded 
thereby. Most men, not of litigious disposition, would be 
willing to surrender a part of what they consider to be 
their rights in order to adjust a controversy ; and if admis- 
sions made under such circumstances could be given in evi- 
ence on the trial at law, offers of compromise would often 
be made with no other view than to obtain such an advan- 
tage. The testimony offered was therefore correctly re- 
jected. 


Let the judgment be affirmed. 


Judge Ellis having presided in the Court below, did not 
sit. 


Wm. B. Martin for plaintiff. 
Me’ Kinley and Hutchinson for defendants in Error. 





‘December, 1824. Strong’s Executors against Finch. 


A legatee not JUDGE Gayle delivered the opinion of the Court. 
aa) opel On the trial in the Circuit Court, James 4. Torbert, who 
go long as his le- was a defendant as executor of Strong, was offered as a 
& eee witness ; being sworn on his Voire Dire, he stated that he 
had married one of the legatees of the testator, and had re- 
ceived his wife’s legacy—that he had no interest in the 
general residuum—that he could not say whether the es- 
tate, would be sufficient to pay all the debts without abate- 
ment of the legacies—that if the debts due to the estate 
. could be collected, the estate would be sufficient to pay 
the debts. The Circuit Court decided that he was incom- 
tent ; the defendants excepted, and assign this matter 

re as Error. 
— pice sagan had a _—_ interest in the collection of = 
in ae ity estate in any action against t 

executors. her the Jegacy which he hedl seosived 
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should be abated or not, depended on the amount of the -scamexa, 1824, 
demands or judgments against the estate. He was there. “=~ 





fore incompetent. Strong's Execu- 
~ toes 
v. 
Let the judgment be affirmed. Finch. 
The Chief Justice having presided in the Court below, 
did not sit, 
Crawford and Hitchcock for appellants, cited 2 Mun, 49. 
Phillips’ Evidence, 41. 5 John, 256, 1 Hen. and Mun. 
154. Peake’s Ev. 144. 
Ruffin for appellee, cited 2 Mun. 452. 
Outlaw and McClellan against Cook, December, 1824 


THE consideration of the bond was the hire-of a slave 
for a year ; two or three months afterwards the slave, by a 
wound, is disabled from performing any labour ; if there be 
no express agreement to the contrary, the full amount of the 
hire must be paid. 


Judge Minor delivered the opinion of the Court. 

By the bill of Exceptions it appears that upon the trial 
of the issue it was proved that the note on which the action 
was brought was given for the hire of a slave for a year, 
who was in good health when hired ; but two or three 
months afterwards, by an accidental wound, was disabled 
from performing any labour, and rendered useless and ex- 
pensive to the hirer for the remainder of the year. 

The Court below charged the Jury, that unless it had 
been otherwise specially agreed, the hirer was nevertheless . 
bound to pay the full amount expressed in the note. This 
charged is assigned for Error. 

In actions on contracts for the rent of houses, &c., or 
for the hire of slaves, it seems to have been uniformly held 
that the loss of the house by fire, or of the labour of the 
slave by sickness, or his running away during the term, 
does not discharge the tenant or hirer from the payment of 
any part of the sum agreed to be paid on such. considera- 
tion. These decisions appear to have been made on the 
principles and nature of such contracts, and not, as was 
contended by the Counsel for the plaintiffs in Error, be- 
cause an enquiry into the consideration of a sealed instru- 


3 








258 Reports of Causes argued and determined 


pacemser, 1824. ment was not within the jurisdiction of Courts of Com- 
ww mon Law. The tenant or hirer is considered as a pur- 
Cee oe chaser for a limited time, and takes the property subject. 
v. during the continuance of his interest, to the same risks 
Conk. as if he was the purchaser of the fee simple. As the law 
applicable to such contracts appears to be well settled, we 
must presume, where the parties have not expressly agreed 
on other terms, that they have made the contract subject 
to the terms implied by law. We see no reason which can 
justify us in disturbing these settled principles. As applica- 
ble to contracts for the hire of slaves, they appear to be 
supported by sound considerations of humanity and policy. 
It is the unanimous opinion of the Court that the judgment 
of the Circuit Court be affirmed. 6 Mass. R. 63. 3 John 
47. and Bibb’s Rep. 
Judge Saffold having presided on the trial in the Circus 
Court; gave no opinion. 





H. G. Perry for plaintifts. 


White and Gordon for defendant in Error. 





December, 1824. Taylor against Casey. 
After yerdict, THIS was an action on the case for slanderous words. 
words cha 


homicide — The declaration contained four counts. In the first, the 
rally, shall be words charged were, “ you, damned rascal, have killed my 
deemed sufficient brother, and I will kill you.” In.the second, “ you have 


- tosustain the ac- 


tion. murdered my brother.” In the third, “he has killed my 
brother.” And in the fourth, “he has murdered my bro- 
ther.” Each count containing the usual matter of induce- 
ment, colloquium, innuendo, &e. Plea, not guilty; verdict 
and judgment for the plaintiff. ‘ihe defendant brought his 
writ of Error to this Court, and assigned as Error—that in 
the first and third counts in the declaration a good catise of 
action is not shewn, and there was a general verdict. 


H.G. Perry for plaintiff in Error.—If there be a good 
and a bad ceunt in the declaration, and a verdict on al! the 
counts, the damages cannot be applied to the good count. 
The Court below must render judgment on the finding of 
the Jury. In the assessment of damages, the Jury may have 
regarded the words which were not actionable as much as 
those which were. The Court could not conclude that the 

_ damages were assessed on the good count only, but was 
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bound to presume to the contrary. The Circuit Court ren- ocesmen, 1824. 

dered a judgment against the plaintiff in Error, for a cause “?~™ 

Sg according to the law of the land, was not actiona- — T*y!r 
e. Casey. 
The words as charged in the Ist and 3d counts are not 

actionable. Every killing is not murder. One human be- 

ing may sometimes be killed by another without crime, and 

even without’ the slightest departure from moral rectitude. 

* He has killed my brother,” and “he has murdered my bro- 

ther,” are to every apprehension, charges of very different 

import. 
He cited 1 Term R. 151. 2 Lord Raymond, 825. 1 

Salk. 24. Willis’ Rep. 443. 2 Salk. 696. 8 Mod. 270. 

6 Term R. 691. 5 Coke’s Rep. 108. 10 Coke, 131. 11 

Coke, 45, 50. 3 Wilson R. Onslow vs. Horn. 8 John. 109. 

1 Caine’s Rep. 347. 2 Johnson’s Cases, 17. 1 Sellon, 501. 

‘2 Tidd, 831. 





Gordon for defendant in Error.—As to the principle that 
when there is a good and a bad count, and a general verdict 
for damages, a rule has obtained in England which the cases 
shew to have been without reason, and to have excited-the 
regret of the Courts which have afterwards acquiesced in 
it. ~ Doug. 730. Inthe United States this rule has some- 
times been acquiesced in, and at other times not, as in the 
Courts of Connecticut and South Carolina. In Virginia it 
has been altered by Statute, and where it has prevailed it is 
‘an anomaly in jurisprudence. 1 contend that the Excep- 
tion on principle would not have been good on general de- 
murrer. If inthe same count words actionable and words 
not actionable had been charged, the declaration must have 
been good. Willis’ R. 443. Where is the distinction be- 
tween that case and this? The Jury in the one case, as 
much as in the other, are to be presumed to have consider- 
ed the words not actionable in their assessment of damages. 
But the words in all the counts are in themselves ac- 
tionable. Every killing of one human being by another is 
prima facie murder ; and it rests with the party charged to 
shew the circumstances of justification or extenuation. The 
rule, that words shall be taken in mitiori sensu, has long 
since been exploded. The decisions of this Court declare 
that it is not the law. Perdue vs. Burnett. Coburn vs. ; 
Harwood.(a) The verdict here shews: that the words were (@ «! 138- 
spoken with malice, and with intent to subject the plaintiff — 
in the action to the pains and penalties provided by law 
against persons guilty of murder. By our Statute of jeofails. 
after verdict no defects are available but such as would have 
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pacuusen, 1824. béen good on general demurrer. Laws Ala. 454. On ge- 


rr’! 
Taylor 
v. 


f Casey. 





neral demurrer, this objection would not have been good. 
1 Wilson, 252, 253. 2 Wilson, 321. 3 Saund. 279, n. 14. 
1 Saund. 286. 1 Hen. and Mun. 361. He also cited as to 


‘the several positions, Foster’s C. Law, 255. 4 Bl. Com. c. 


14, 1 Com. D. 250, and references. 1 Hawk. P. C. c. 20, s. 2. 
12 John. 239. Cowper, 276. Peake’s Evidence, 346. 
2 Wilson, 114. 7 Bac. Ab. 529. 6 John. 83. 9 East. 93. 
Kirby’s Rep. 12. 1 Wash. 150. 5 Bos. and P. 335. 2 
John. 239. 1 Johnson’s Cases, 279. 


Thorington on the same side.—In support of the posi- 
tions taken by Mr. Gordon, I will only add that from the 
principle which determines what words are in themselves 
actionable, all words charging the commission of homicide. 
must be so unless it appear that in the conversation in which 
they were uttered they were so explained as to lead the 
hearers to the conclusion that the killing, as charged by the 
words, could not be a criminal offence. Every charge of 
homicide tends to bring the party charged into danger, if not 
of punishment at least of prosecution. The declaration 
here avers that all the words charged were maliciously 
spoken, with intent to subject the plaintiff in the action to 
punishment for the crime of murder, and by their verdict 
the Jury have said that the whole declaration is true. How 
then from the Record can the Court now say that the words 
in either of the counts do not charge the plaintiff with crime, 
and naturally tend to bring him into danger of prosecution 
for it. 


Clay in reply.—As to the position taken by Mr. Perry. 
that in an action of this description, where there are good 
and bad counts, and entire damages, the authorities in the 
books are uniform ; and unless this Court should conclude 
that the established common law doctrine is not to govern 
in this State, this position must, I conceive, be sustained. 

We should probably lose nothing by admitting, that if the 
words prima facie impute crime, they are actionable. Do 
the words in the first and third counts, according to the sense 
in which the world at large understand them, impute the 
crime of murder? To me it would seem that the hearers 
would generally understand by them that the killing was 
without felonious intent, justifiable or excusable, much more 
naturally than they could infer that it was murder. No con- 
viction could be had on an indictment merely charging the 
act of killing another—malice or felonious intent must be 


averred. Neither in the first or third counts does it appear 
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by the innuendo, that the defendant in the action intended 2=ceusun, 182. 


to impute tp the plaintiff the crime of murder ; nor if it did, 
could the innuendo add to, or extend the charge, The cases 
of Coburn vs. Harwood, and Holt vs. Colfield, (6 Term, 691,) 
cited on the other side, prove this. As to the case relied on 
from 12 Johnson’s Reports, 239, it shews that other words 
were proved than those charged in the declaration, and the 
decision of the Court there was on a motion for a new tri- 
al, and as appears to me has no application to this question. 
Our Statute of jeofails cannot help the defendant in Error ; 
for if the words stated in the first and third counts are not 
in themselves actionable, the title shewn by each of these 
counts is defective, and a verdict could not make it good. 
The authorities cited by Mr. Gordon prove that’a general 
demurrer to either must have been sustained. 


Judge Minor delivered the opinion of the Court. 
In the examination of this case, we have first to enquire 


whether the words, as stated in the first and third counts of 


the declaration, are in themselves actionable? To shew 
that they are not, the Counsel for the plaintiff in Error have 
relied on the authority of cases where, from thc words spo- 
ken, the imputation of perjury was attempted to be adduc- 
ed ; and have contended that as the words “ he is forsworn,” 
“ he has taken a false oath,” and the like, will not support 
an action, unless from the colloquium and innuendo it ap- 
pear that the charge was made with reference to testimony 
given on an oath lawfully administered in the course of ju- 
dicial proceeding, and on a material matter, &c. So in the 
case before us, as the words do not of themselves, or by the 
a effect of the innuendo, set out a charge of felonious 

omicide, they are not to be so understood. There is an 
obvious difference between these two classes of slanderous 
words. The legal idea of perjury necessarily includes the 
several circumstances constituting the offence. The charge 
of being forsworn, or of having taken a false oath, unless 
connected by some necessary reference to the other ciy- 
cumstances constituting the offence, does not to common 
apprehension produce the conclusion that a perjury has 
been committed ; nor would it be the probable tendency of 
such a charge to subject the person against whom it was 
made to the danger of criminal prosecution. But every 
homicide is judicially, as well as to the common apprehen- 
sion of mankind, deemed felonious unless the circumstan- 
‘ces of justification or excuse appear. By the verdict in the 
Record, it appears that the defendant publicly, falsely, and 
maliciously, said to the plaintiff. “ you have killed my bro- 
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pecemnen, 18%. ther, and I will kill you.” If these had been the only words 
ww spoken by the defendant to the plaintiff, and the testimony 
Taylor —_ could afford nothing to authorize a more technical statement 
Casey. Of felonious homicide, their tendency to subject him to the 
———-~—— danger of prosecution for a crime, and to injure his reputa- 
tion, may yet have been as certain as if they had charged 
the offence with all the formalities of an indictment. 

It is a principle too well settled by the uniform tenor of 
modern authorities, now to admit of doubt, that in actions 
of this nature words are now considered by Courts, as they 
always ought to have been, in the plain and popular sense 
in which the rest of the world naturally understand them. 
But even during the period of English jurisprudence, when 
the rule prevailed that in actions for defamation the words 
were to be understood in miliori sensu, it seems to have 
been held that an action lies for saying to plaintiff “ thou 
hast killed J. 8S. ;” for, although the killing may have been as 
an executioner or by accident, the words in their usual ac- 
ceptation mean a felonious killing. (6 Bac. Ab. 234. Wil- 
son’s Ed. 1] Roll. Ab. 72.) This seems to be a case in point, 
and the reasons assigned afford a conclusive answer to the 
main argument for the plaintiff in Error. Indeed, all the 
older authorities which 1 have had an opportunity of con- 
sulting, shew words such as these here charged to have 
been held actionable. Nor in any of the later cases cited 
‘does it appear that the contrary doctrine has been held. 
Cro. Eliz. 823. Cro. Car. 277. Cro. Jac. 423—162. Ld. 
Raymond, 959. 1 Com. Dig. 250. 

In the cases of Coburn vs. Howard, and Perdue vs. Bur- 
netl, (a) the above-mentioned principles as to the construc- 
tion of words were recognized. In the case Perdue vs, 
Burnett, this Court held that the words “you have altered 
the marks of four of my hogs,” having been ascertained by 
the verdict to have been spoken falsely and maliciously. 
and with intent to subject the plaintiff to the danger of le- 
gal punishment, were actionable without an averment of spe- 
cial damage. We are unanimously of opinion that the judg- 
ment of the Circuit Court must be affirmed. 


{a) anie, 95.— 
338. 


Judge Gayle having been of Counsel, gave no opinion. 
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Pe 


John Johnson against James Johnson. 

THIS was an action of assumpsit—Ist count, on a pro- chan yy nn 
missory note to pay plaintiff or bearer the sum of $315, missory note,— 
money borrowed, when defendant should be thereunto af- aa” 
terwards requested. 2d count, insimul computassent, con- neral issue—a 
cerning divers sums of money due from defendant to plain- due pill sustains 
tiff—general issue. On the trial, the plaintiff offered in evi- ' 
dence an instrument of writing, as follows : “ Due James 
“ Johnson, or bearer, the sum of three hundred and fifteen 
“ dollars, money borrowed this the 20th of April, 1822. 
“ John Johnson,” to the admission of which defendant ob- 
jected ; the objection was overruled, a bill of Exceptions 
taken, verdict and judgment for plaintiff. Defendant on 
writ of Error to this Court assigns the matter of the bill of 
Exceptions as Error. . 


Judge Saffold delivered the opinion of the Court. 

The first count was on a promissory note, to be paid when 
defendant should be requested. The acknowledgment of 
a debt due for valuable consideration clearly implies a-pro- 
mise to pay it on request ; the note or due bill was sufficient- 
ly described according to its legal effect. Under the second 
count also the evidence was clearly admissible. Let the 
judgment be affirmed. 


Judge Lipscomb not sitting. 


Ruffin for plaintiff; White and Gordon for defendant in 
Error. 


Dade against Bishop. December, 1824. 


JUDGE Saffold delivered the opinion of the Court. Several promisso- 
In this case, the declaration being in apsit, and of one Wjwded ihe. 
’ ¢ in assumMpsit, included in the 
count only, only describes four promissory notes for fifty same count. 
dollars each. The only Error insisted on is, that the notes 
were included in one instead of several counts. This course 
has been sanctioned by former decisions of this Court, and 
if not preferable is at least as unexceptionable as any other. 
Let the judgment be affirmed. 
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pacemBgEn, 1824. 
Pry 


Bowie’s Administratrix against Foster. 


> : : weling IN the Circuit Court of Washington County, James Fos- 
indebtedness “to “er declared in assumpsit against John Bowie, describing a 
F. and pate promissory Note of defendant to him, by which defendant 
ppt = J egg acknowledged himself to be indebted to him in $141 75; 
2, Such wnting and thereby then and there promised to pay the same to 
not being under one Thomas Carson. Averred that he did not pay to Car- 


seal is a promis- : : ° A fe 
sory Note; and son j and in consideration thereof, and being so indebted 


in declaring on it afterwards, &c. promised to pay the said money in said 
to averthe consi- note specified to the plaintiff according to the tenor and effect 


geration. te sets (Hereof- Breach—that defendant, though often requested, 
out the character has not paid either to Carson or to the amen Pleas, non 


in which C. is to assumpsit—tender of the money to Carson and tender to 
surpass to which Plaintiff and issues. J. Bowie having died pending the action, 
he istoapply, the suit was revived against Sarah Bowie, his admmistratrix : 
money ; y 


decleration docs Verdict. for plaintiff on the above-mentioned pleas, and 


not; the vari- judgment against the defendant generally, not stating to be 


oo is not mate- levied of the goods and chattels of her intestate, &c. On 
4, Judgment vs. the trial, the only evidence offered by the plaintiff was a 


administratrix de note as follows , 
bonis propriis is : 
Error. 


“ Due James Foster one hundred and forty-one dollars 
“ 735, which I promise to pay Thomas Carson, Sheriff of 
“ Baldwin County, to satisfy an attachment—Joseph Bates, 
“administrator of Thomas Bates deceased, against said 
“ Foster—whose receipt will be good against said due bill, 

- “as witness my hand this 19th of April, 1816. 


“JOHN BOWIE.” 


Which was objected to by the defendant—the objection 
overruled, and a bill of Exceptions taken. She sued out a 
writ of Error to this Court. 


Judge Minor delivered the opimion of the Court. 

The first assignment is, that the declaration does not set 
forth any right of action in the plaintiff. The evident con- 
struction of the contract as set out is, that Bowie undertook 
and promised to Foster, and for his benefit, to pay to Carson 
the money he owed to Foster. The right of action seems 
to be as clearly in him as it would have been on a note to 
pay a debt due to him at a particular Bank or any other 
place. The 2d assignment is, that the declaration does not 
shew a sufficient consideration to support a promise. It 
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has been heretofore decided by this Court, that a writing, >*cemsar, 1824. 

such as is described in the declaration, is to be received as “"V™ 

evidence of the debt or duty,(a) and that it is not necessa- Bowie’s Admx 

ry to aver the consideration. The 5th assignment is on the _ Foster. 

bill of Exceptions. Although the declaration does not, and 

the note in the bill of Exceptions does, set out that the pay- (¢) Allen vs 
: aa e son, ante, 

ment was to be made to Zhomas Carson, Sheriff of Bald- p, 119. 

win County, to satisfy an attachment, &c., I cannot see 

how setting forth this matter could have aided the party in 

his defence, or that the variance in the description of the 

instrument would present any difficulty to his barring a se- 

cond recovery for the same cause of action. As to the 

3d and 4th assignments—she title of the cause, as stated on 

the Record, shews that the judgment is against the plaintiff 

in Error in her representative character, and not against the 

intestate ; but the judgment being against her de bonis pro- 

pris must for that cause be reversed, and judgment correct- 

ly rendered here. 





The Chief Justice having presided in the Court below, 
did not sit. 


Ruffin, for plaintiff—cited, 1 Ch. Pl. 8 Mass. 103. 
Crawford and Hithcock, for defendant in Error. 





Holland and Haines against Dale. December 1824. 


JUDGE Crenshaw delivered the opinion of the Court. 

In this case it appears that Holland obtained a judgment After notice of 
at law against Dale, which he afterwards assigned to Haines, 283'snment of a 
Notwithstanding the assignment, Da/e paid or settled with fendant pays to 
Holland the amount of the judgment, as appears by his re- Plsintifl, :°* 
ceipt which is made an exhibit. Dale obtained an injunc- him from execu- 
tion, and on the hearing on bill and answer, the bill was a 
dismissed. signee. 

The bill states that Dale had no notice of the assignment 
before he had settled the amount with Holland ; but the 
answer denies this, and alleges that he had notice. 

I believe that it has never been questioned but that equi- 
ty will always protect a bona fide assignee. If Dale paid 
to the plaintiff in the action after notice of the assignment, 
it was in prejudice of the rights of the assignee, who ought 
to be permitted to enforce exccution on the judgment ; and 
under the circumstances disclosed, Dale is lable to pay over 
34 
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packuner, 1824. again, It is the unanimous opinion of the Court that the 
ww decree of the Circuit Court be affirmed. 





Holland and 
— Crawford and Hitchcock, for plaintiff. 
Dale. Parsons, for defendant in Error. 
December, 1894. The State against Sampson Reece. 
The Supreme IN the Circuit Court of Jackson County, Sampson Reece 


pe ot a “ was tried on an indictment ; the first count of which charg- 
points referred to ed him with having stolen a grey horse, the property of 
FR ply Robert Vann ; the second count, with having stolen another 
terfinaljudg- grey horse, the property of Vann, and a bay mare, the pro- 
a > erty of Elizabeth Pack ; the third count, with having un- 
awiully, &c. received another grey horse, the property of 
Vann, and another bay mare, the property of Elizabeth 
Pack, (which had been stolen by some person to the 
nd Jurors unknown) knowing them to have been so 
Rieniousdy stolen. On his plea of not guilty, a verdict 
was rendered finding him guilty ascharged. Reasons in 
arrest of judgment filed ; and the Circuit Court, without 
rendering any judgment on the verdict, referred to the Su- 
preme Court the matters of law arising on the reasons in 

arrest of judgment as questions novel and difficult. 


The Chief Justice delivered the opinion of the majority 
of the Court. 

A question of jurisdiction forces itself on us in this case. 

The Constitution, in directing the organization of this 
Court, provides that it shall have appellate jurisdiction 
only, unless in the cases excepted. Under the provision it 
has been adjudged that the Supreme Court cannot enter- 
tain jurisdiction in any case until final judgment has been 
rendered in the Court below. Nothing final has been done 
in this case from which an appeal can be taken. The 
Judge of the Circuit Court should have rendered judgment, 
subject to the opinion of the Court on the points reserved. 
This is the doctrine laid down in the cases, The State 

(a) Ante, 42,64. against Phleming and The State against Humphrey.(a) 

These cases were decided on due consideration, and, as a 
majority of the Court think, on sound principles of law, 
however strong reason may be against the restriction impos- 
ed by the constitution. It is the opinion of a majority of 
the Court that the case must be dismissed. 


Judge Crenshaw.—The Court here refuse to entertain 
jurisdiction, because the Circuit Court did not decide the 
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motion in arrest of judgment and pass sentence on the pri- 
soner. It is said, that to determine here a point reserved, 
but not adjudicated by the Circuit Court, would be the ex- 
ercise of original and not of appellate jurisdiction. The 
Constitution of the State gives to this Court general’ appel- 
late jurisdiction “ under such regulations and restrictions as 
may be prescribed by law.” By the Act of 1820, (Laws 
Ala. 482, s. 5,) “It shall not hereafter be lawful for any 
“ Circuit Court to refer to the Supreme Court any question 
“of law except such as may: be novel and difficult, and 
“ arise in a criminal cause.” It is not denied by the majori- 
ty of the Court, that a criminal case may reach this tri- 
bunal on a point reserved by the Circuit Court. I think 
that to reserve a point or refer a question to the Supreme 
Court, necessarily implies that it has not been decided by 
the Circuit Court ; for to me it appears a solecism, first to 
decide a question, and then to reserve or refer it to another 
tribunal. But it is said, that to decide the question here 
without a previous adjudication by the Court below, would 
be the exercise of appellate, not original +e What 
is original and what appellate jurisdiction ?._ Where a Court 
takes original cognizance of a cause, and is competent to 
decide on its merits, I understand it to be original jurisdic- 
tion. Our Circuit Courts have general original jurisdiction 
of ordinary actions and prosecutions at on and of suits 
in Chancery. Appellate jurisdiction is where a case is 
brought into the Appellate Court from the Court of original 
jurisdiction, in which the merits of the case and matters of 
fact have beentried. It does not necessarily imply that on 
the verdict, or on the case as made out, judgment shall have 
been rendered by the Inferior Court, or that every question 
of law arising out of the case shall have been there decided. 
Chief Justice Marshall says, (1 Cro. 175,) it is the essential 
criterion of appellate jurisdiction, that “ it corrects and re- 
“vises the proceedings in acause already instituted, and 
“ does not create that cause ;” strongly implying that it is 
not essential that final judgment should have been rendered, 
or the point reserved been decided by the Court below. 
The Constitution gives to the Legislature the power of re- 
gulating and restricting the appellate jurisdiction of this 
Court. In the exercise of this regulating and restricting 
power, the Legislature, by the Act referred to, have declar- 
ed that a criminal cause may come into this Court ona 
question referred ; and I have, I think, already shewn that 
to refer or reserve a question, it ought not to have been de- 
cided by the Circuit Court. The Statute does not enlarge 
ihe powers of the Appellate Court, or enable it to give ef- 
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pucemasn,19%4. fect to its constitutional powers ; nor does it prescribe a mode 
~~ by which its appellate powers in criminal cases shall be exer- 
The State. cised. But it restricts the authority to reserve a point and re- 
Sampson Reece. fer a question to the Supreme Court to criminal causes alone ; 
an authority which, before this Statute, by the powers given 
by the Constitution, extended to civil as well as criminal cases. 
I cannot assent to the doctrine, that this Court cannot exer- 
cise its-constitutional appellate jurisdiction, unless the Le- 
gislature have prescribed some mode or form by which it is 
to be a J . ‘The constitution gives to the Legislature 
the power of regulating and restraining this appellate juris- 
dictlon, but has wy oe to oe: ieee Court, in 
cases where the Legislature may not interfere, the right to 
, exercise its jurisdiction in any manner in which the Court 
may prescribe. 

Ido not conceive that this question of jurisdiction has 
been directly settled by any former adjudication of this 
Court. In Phleming against The State final judgment had 
been given, and sentence passed by the Circuit Court. 
The case of Humphrey against The State came up by ap- 
peal from the County Court, and not on any question refer- 
red to this Court. If this Court, in these cases, did inci- 
dentally say that novel and difficult points after rendition of 
judgment may be reserved for the consideration of the Su- 
preme Court, and that this is the only mode in which a cri- 
minal case can be brought into this Court, the decision of 
this question was not necessary in order to dispoce of either 
case. Ido not feel bound by those decisions. - I dissented 
from them, and shall avail myself of every opportunity to 
protest y oere a doctrine which, in my opinion, tends to 

deprive the citizen of some of his most valuable rights. 





Judge Crenshaw then gave his opinion that the judgment 
should be arrested. As to this, the majority of the Court 
' expressed no opinion. , 


Judges Saffold, Gayle, and Ellis, concurred with the Chief 
Justice. Judge Minor having presided on the trial in the 
Circuit Court, did not sit. 
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DECEMBER, 1824. 


ow 
Bender against Graham. 
JUDGE Minor delivered the opinion of the Court. 1, Gm demmamses 
The first assignment of Error, “ that the Circuit Court peflate Court 


overruled the demurrer to the defendant’s plea,” . brings us look back to the 
back to the consideration of the plaintiff’s right to recover La sage Ss 
on the matter set forth in the scire facias. From the bill in the Record. 
of Exceptions it appears’ that the defendant, being Sheriff Guinie Gas 
of Dallas County, arrested John Flanagan at the suit of orders a party in 
the plaintiff, on a writ of Caps. ad respond. requiring bail, custody of She- 
and had him in custody. That Flanagan being brought by charged ; the 
writ of habeas corpus before the Chief Justice of the Sherif not liable 
County Court of Dallas, was, by his order, discharged. though the order 
By the Act of 1807, (Laws Ala. 664) any person confined be erroneous. 
or restrained of his or her liberty on any pretence whatever, 

is entitled to the benefit of the writ of habeas corpus. 

The Court or Judge before whom the party so confined 

shall be brought, shall proceed in the manner in the Act 

prescribed, to examine into the facts relating to the case, 

and into the cause of such confinement or restraint; and 

therefrom either bail, or remand, or discharge the party, as 

to justice shall appertain. By the Act of 1812, (Laws Ala. 

225, s. 5.) the Chief Justice of the Orphan’s Court, when 

any person is imprisoned, is authorised, in all cases not ca- 

pital, to grant the writ of habeas corpus; and to discharge, 

admit to bail, or remand, any prisoner brought before him, 

in like manner as the Judges of the Supreme Court are by 

Jaw authorised to do. By the 7th section of the Act of 

1807, (L. A. p. 668.) any officer or other person having a 

prisoner in custody, who shall neglect or refuse to obey the 

mandate of the habeas corpus, (the requisites prescribed 

by the Act having been complied with,) is liable to the pe- 

nalty of $300. Comment on these Statutes could hardly 

make it more clear than it is from the terms therein used. 

That it was within the jurisdiction of the Chief Justice to 

command the defendant, by the writ of habeas corpus, to 

bring Flanagan before him, if confined or detained in his 

custody, and not on a capital charge ; and that the defendant 

was bound under the penalties of the law to obey the writ. 

By the Act of 1807, it is enacted that nothing im that Act 

contained shall extend to discharge out of custody any 

person charged with debt or other action, or with process 

mi any civil cause. Was ‘it forthe Chief Justice or the 

Sheriff to determine whether Flanagan was to be discharg- 

ed or not ? Can it with any plausibility be contended, that 
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pecemsen, 1824. ag he was charged with process in a civil cause the Sheriff 
yw was not bound to obey the writ? If by the writ of ca- 
— pias, bail had not been required, Flanagan would have been 
Grahem. entitled to be discharged from the confinement, and the 
writ of habeas corpus seems to be the only means by 
which he could have compelled the Sheriff to discharge 
him, If it was within the powers and jurisdiction of the 
Chief Justice to have Flanagan brought before him, it was 
for him, on the examination of the cause of commitment 
and detention, and not for the Sheriff, to determine whether 
the prisoner should be recommitted or discharged. We 
have no hesitation in saying that the Chief Justice erred in 
ordering his discharge ; but to consider the Sheriff autho- 
rised to disobey, and liable for disobeying, the mandate of 
the judicial officer, clearly within the scope of his jurisdic- 
tion, would be an santaly in jurisprudence, and productive 
of most mischievous consequences. We are unanimously 
of opinion that the judgment of the Circuit Court must be 


affirmed. 
7 Judge Saffold not sitting. 
H. G. Perry for plaintiff. 





White and Gordon for defendant in Error. 


De cember, 1824. Bennett against Hubbard and Wilson. 


By srticles of SAMUEL BENNETT brought an action of assumpsit 

fonch Hand Ww against David Hubbard and Marlin Wilson in the Circuit 

with $1000, to be ourt of Lawrence County ; on the trial the plaintiff gave in 

ae evidence a paper:signed by the parties, the material parts of 
hase of lands “V4 P gned by the p ’ u parts 

of the U.S. H which are as follow : “The said Bennett binds himself to 


e Pode digg: “furnish the said Firm of Hubbard and Wilson with the sum 
to pay B two- “ of one thousand dollars, to be appropriated to the pur- 
nog —_ “‘ chase of lands from the United States, and dispose of thc 
tain one-third, re- “ Same in the following manner, viz.: the lands to be pur- 
turning to B in“ chased in the name of David Hubbard, and sold by him 
ey "sae of “ at discretion, he paying to the said Samuel Benneit two- 
vanced; all the “ thirds of the profit made by such sales, and reserving for 
Mivided by belloe “ his services the remaining third, returning to the said Sa- 
between the par-“* muel Bennett in every instance the money advanced. 
es wt cheer giving the other two months’ notive) two-thirds to B, and one-third to H and W 

+1, H & Whound to return the whole money advanced. 2, Parol evidence to explain the writtes 
agreement not admissible. 


























In the Supreme Court of Alabama, 


“ But if .any lands should remain unsold, af lands that >*®™xeR, 1824. 


“ remain unsold shall, at the instanee of either party by giv- 

* ing the other two months’ previous notice, be divided by 

“ ballot between them, two-thirds to the aforesaid’ Samuel 

“ Bennett and the remaining third tothe said Firm of Hudb- 

“bard and Wilson. The said Firm of Hubbard and Wil- 

“ son bind themselves on their part to attend diligently to 

“ the examining of all lands previous .to the sales in which 

“they may make purchases, and to give to the aforesaid 

“ Samuel Bennett the like mentioned interest in any and 
“ every tract of land by them or for them purchased; until 
“the said funds, or as much more as they may receive, 
“ shall have been expended. The said Firm of: Hubbard 
“and Wilson shall return to the said Bennett a monthly list 
“ of the lands purchased by them. _ It is further understood 
“ that all lands sold by the said Hubbard shall be held by 
“ him to secure the final payment thereon.” The plaintiff 
on the trial also offered in evidence the deposition of Wm. 
B. Locke, who was present at the execution of said written 
agreement: in which deposition was the following question 
by defendants: “ Did you understand that by said agree- 
“ ment, if any land should remain unsold it should be divid- 
“ed between the parties, one-third of which should belong 
“to said Firm of Hubbard and Wilson for their services ?” 
and the answer, “I did so understand ;”’ to the admission 
of which question and answer as evidence, the plaintiff by 
his Counsel objected ; but the Court decided that they were 
admissible. 'The Court charged the Jury, that by the con- 
struction and legal operation of said written agreement, the 
plaintiff was entitled to have returned to him the money 
advanced for the purchase of such lands as had been sold 

by said Hubbard, but not entitled to a return of the money 
advanced for the purchase of such as had not been so sold ; 
and that, so far as the land had been divided between the 
parties, the plaintiff was not entitled to have returned to 
him the money advanced for the purchase of the part which 

had been allotted to defendants. To all which the plaintiff 
excepts, &c. On writ of Error to this Court, Bennett as- 

signed the matter of the bill of Exceptions as Error. 


Judge Gayle delivered the opinion of the majority of the 
Court. : 

In this case it is material to enquire whether the evidence 
abjected to tended to establish a meaning and interpretation 
of the argument different from what is warranted by the 
sound rules of construction. 

The agreement provides for a final settlement between 







































271 


PY & 
Bennett 
v. 
Hubbard and 
Wilson. 











272 


Reports of Cases argued and determined 


pacempun, 1824. the ies, by a division of the profits from the sale of the 
Pw ey F 


Bennett 
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Hubbard and 
Wilson. 








and by a division of the lands unsold. The terms of 
the instrument leave no doubt on the mind, that in case of a 
sale, the compensation of the defendants for their services 
was to be received entirely from the profits of the specula- 
tion ; but the parties agree that the lands unsold shall be di- 
vided between them, two-thirds to the plaintiff, and one- 
third to defendants. This of the ment, taken se- 
parately, would authorize the conclusion that one-third of 
the land was intended as a compensation to defendants. 
But immediately preceding this, (in the written articles,) it 
is expressly provided that in every instance the money ad- 
vanced shall be returned. It seems very clear that a main 
object of the plaintiff was to secure, either in money or in 
land, the amount he was to advance. If the lands had been 
sold only at the price at which they were purchased, the de- 
fendants would have been bound to pay to the plaintiff the 
whole proceeds of the sale, reserving nothing for their com- 
pensation. ‘But if one third of the unsold lands belonged 
to them as compensation for their services, they had the 
power, (and the strongest temptation to exercise it,) to de- 
fraud the plaintiff by refusing to sell any land until after di- 
vision ; and in this way they would in effect receive one 
third of the money advanced, and all the profit which could 
be made on this third as invested. There can be no doubt 
that it was intended by the parties that failing to sell the 
land should not operate more to the injury of one than the 
other, and that the division should be made upon principles 
of equality. The construction contended for on the part of 
the defendants, would throw on the plaintiff the whole loss 
arising from failure to sell, and render it more beneficial to 
defendants not to sell than to make profitable sales. 

In every point of view in which the case can be consider- 
ed, it is the opinion of the majority of the Court that the 
evidence objected to was improperly admitted, and that the 
Circuit Court erred in the charge to the Jury. 


Judge Crenshaw.—The agreement here provides for two 
events : the sale of the land, and for the division of the land 
that should remain unsold. The agreement first provides, 
that in every instance of a sale, after dividing the profits, the 
money advanced by Bennett for the purchase of the land 
should be refunded. It was clearly the intention of the par- 
ties, that if Hubbard should sell the whole of the lands 
Bennett should receive back the amount of money advanc- 
ed, and also two-thirds of the profits. I understand that 
the words in the articles of agreement “returning to the 
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said Samuel Bennett the money advanced,” refer.to what »™asxn, 1824. 


immediately precedes it—the provision for the sale of the “> 


lands and division of the profits arising from such sales, and 
do not refer to that part of the agreement which relates to 
the lands which should remain unsold. In my opinion, it: is 
con 0 re Seren ee 
son and justice, that the defendant s repay to the plain- 
tiff the money advanced on every purchase. If this were 
the proper construction, and none of the lands had..been 
sold, the plaintiff would be entitled to receive the $1000 
which he had advanced,: and also two-thirds of the land 
which had been purchased with that $1000. The parties 
supposed that all or some of the lands purchased might re- 
main unsold ; in which event, instead of ieoinn the purchase 
* money refunded, the plaintiff was to receive two-thirds of 
the lands in lieu of the money and also of ‘the profits. It 
appears to me that this was evidently the intention of the 
parties, as to be collected from the second provision in the 
agreement. This agreement was a limited partnership; to 
the common stock of which the plaintiff contributed his 
money and the defendants their services ; the agreement 
shews the interest of-each, the manner in which the busi- 
ness was to be conducted, and how it should be closed and 
settled. If all the lands should be sold, the capital advanc- 
ed by the plaintiff would be at no hazard ; he would receive 
it back, together with his part of the profits. If any of the 
lands should remain unsold, as to these in lieu of his money 
advanced and profits he was to receive two-thirds of these 
lands and nothing more. There can be no question but 
that every agreement should be expounded by all its parts 
taken together, and that the intention of the parties ought 
to be collected from the face of the instrument ; but another 
rule equally sound is, that if the words or expressions used 
by the parties are susceptible of two meanings, we must give 
to them that which is most obvious, and which best comports 
with reason and justice. By this last rule, and not in vio- 
lation of the first, I have endeavoured to interpret this agree- 
ment ; and if I have given to it the right construction, the 
Judge of the Circuit Court did not err. It was his duty to 
state to the Jury its legal effect and operation. The evi- 
dence objected to Was not in explanation or contradiction 
of the agreement according to my construction. It was in- 
deed unnecessary, and maght have been rejected. But 
proving nothing more or less than what was already proved 
by the written contract, it could not mislead the Jury, and 
the verdict ought not on this account to be'disturbed. Iam 
ic ~ 
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_pucuuses, 1824. of opinion that the judgment of the Circuit Court should be 


ms Bi Cet Da Je Saft comers, a 
—————_ Judge Minor having been of Counsel in the Circuit Court, 
did: not sit. hs oreme 
. Redipeest reversed and eause remanded. 
J. M. Taylor for plaintsff. 


Coalter for defendant in Error. 





December, 1824. * Mayfield agaimsé Allen. 


1, After judg- DEBT: in the Cireuit Court of Lauderdale County. Writ 
a hp of capias returned “ executed this 9th day of March, 1822. 
not be taken of C, B. Roundtree, sheriff, by his deputy John H. Cornish.” 
mage The declaration on a bond of Brice and Larkin Mayfield 
endorsement of of $100, due 20th September, 1818 ; breach assigned, that 
3, Not necessary S8id Brice M. Mayfield, although often required, hath not 
that sheriff’s re- paid, &c. On the Ist day of April, 1823, “ Came the par- 
thedelivery ofes, ties by their attornies,” and the defendant saying nothing is 
py of writ. bar, the Circuit Court rendered judgment against him for 
3, Inaction _ the debt, and $27 15 cents damages for its detention. The 


cua td suf-matters here assigned as Error appear in the 


ficient to assign 
breach as tohim Opinion of the Court delivered by the Chief Justice. 
Judgment The first Error assigned is, that there isa variance betweem 
na see, © the endorsement on the writ and the declaration. The en- 
1 more than in- dorsement states asa cause of action a note under seal, dated 
‘edged tr a toe L8t Of August, 1818. The declaration charges the note to 
$100, have been given oh the 21st of 4ugust, 1818. After an ap- 
pearance, the defendant is supposed to have been fully in- 
formed by the declaration of the cause of action against 
him, and after judgment, if he has taken no advantage of the 
variance, and as in this case appeared and said nothing in 
bar or preclusion of the action, it is to be inferred that he 
waived the objection. The judgment here is in substance by 
nil dicit, and not on default. 
The second Error assigned is, that the original process 
was not executed on the defendant. It is a sufficient answer 
to this objection to say, that after appearance it comes too 
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late. But if it had been made -in proper time, it appears >#cemure, 1824: 
that the sheriff hasreturned the writ “ executed.”—The plam- “"V™ 
tiff in Error contends that the return should sliew that the  syfeld 
defendant had been served with a copy of the writ. Tam Allen. 
of opinion, that the return here made implies that the writ ————— 
had executed in the manner prescribed by law. 

Another assignment is, that the judgment is for too much ; 
and the last-Error assigned is, that the obligation is charged 
to have been made by two, and the breach is assigned as to 
one only. 

In one of the several cases between the same parties, it 
appears that in the calculation of interest $1 too much has 
been allowed. If the other obligor had paid, it could have 
— in evidence had the defendant thought proper to 
plead. 


Let the judgment be affirmed. 


Eastland against Jones and Stephens. December, 1824. 


THE Chief Justice delivered the opinion of the Court. 9u,2ppeal to the 
This case was originally instituted before a Justice of the the judgment ‘is 


Peace, by Jones and Stephens vs. Eastland. Judgment was tfmnet t's Prin: 


given in favour of the plaintiffs. Eastland appealed.to the curity to the ap- 
Circuit Court, and one William B, Wallace became bound peal. Writ of | 


with him in the appeal bond. The Circuit Court affirmed which the securi- 
the judgment of the Justice of the Peace, and rendered ‘y is not joined, 


judgment pursuant to the Statute against both Eastland and ™™™ —— 


Wallace his security. Eastland has sued out a writ of Er- 
ror in his own name to reverse the judgment of the Circuit 
Court. A motion is now made to quash the writ of Error, 
on the ground of the non joinder of Wallace. It is contend- 
ed for the plaintiff in Error, that as Wallace was not an ori- 
ginal party to the suit, and only came in as security, the writ 
was properly sued out in the name of Eastland alone. We 
consider the rule as well settled, that all the parties against 
whom the judgment was rendered, if living, should join in 
the writ of Error. Wallace was certainly a party to the 
judgment of the Circuit Court intended to be reviewed in 
this Court, and he ought to have joined in the writ of Error. 
Let the writ of Error be quashed. 
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ow s+ Greening against Sheffield. 


1, Serviceols =. ASSUMPSIT by Wade H. Greening, executor of J. 
(though not ree Greening, on a promissory Note. Plea—that the writ was 
Ting paid on exeeuted on defendant while he was returning from a bat- 
returning from a tallion muster,to which he had been for the purpose of per- 
militia muster, is forming militia duty. Plea verified by affidavit—general 
2, Action at law demurrer to the plea—demurrer sustained, and resp. ous?. 
will not lie vs. awarded. Defendant declining to plead further, judgment 
his contract in Was entered against him for the.amount of the note and in- 
that character. terest, not designating him as executor, or stating to be 
levied of the s, &c. of his testator. The matters as- 
signed here as Error appear in the 


i 


Opinion of the Court delivered by Judge Crenshaw. 

The first assignment is, that the Court erred in sustain- 
ing the demurrer to the plea in abatement. The Statute 
declares void any arrest by any civil process while going 
to, continuing at, or returning from, any muster, court mar- 
tial, or other military meeting. 1 am of opinion that it was 
the intention of the Legislature to make void any service 
of process against the person of any one so situated, whe- 
ther the was bailable or not. If the Statute were 
of doubtful meaning, it ought to receive the construction 
most beneficial to the party to whom the law has extended 
a privilege, The demurrer to the plea in abatement should 
—e overruled. 

second assignment is, that the action is against 
. Greening in his character of executor, and the judgment is 
de bonis is. ‘The writ and declaration are against the 
plaintiff in r in his representative character, and the 
judgment, if any, should have been to be levied de bonis 
testatoris, But the contract appears to have been made by 
the executor and not by the testator ; and in a Court of law 
the path —— “a charged with such a contract. Green- 
ing, th i an action properly brought against him 
in his individual character, cannot be made liable in this 
action against him as executor. 

The judgment must be reversed. 


H. G. Perry, for plaintiff. 
Crawford and Hitchcock, for defendant in Error. 
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Smith against Crockett. 


SAMUEL > G. SMITH brought an action of vin 
against William Crockett, in the Circuit Court of Dallas 
County, charging him with having wrongfully taken and 
detained from the plaintiff eight negro slaves. ‘The defend- 
ant demurred ; the Circuit Court sustained the demurrer ; 
and ‘on a writ of Error to this Court, Smith assigned this 
matter as Error. 


H. G. Perry, for the plaintiff. Thorington, for the de- 
fendant in Error. 


Judge Ellis delivered the opinion of the Court. 

The only question for consideration here is, can this ac- 
tion be sustained, either on the principles of the common 
law, or by any Statute of this State? It seems that it would 
formerly lie in England, for property unlawfully taken from 
the rightful owner. The remedy seems to have been very 
ancient, and its abuses seem to have produced the Statute 
of Maltbridge, which gave the Sheriff’s Court power to try 
and determine the right of property. But it seems to have 
fallen into disuse when Justice Blackstone wrote his celebrated 
commentaries. For he speaks of this remedy as applicable 
only to cases of distress for rent. In most of the States of 
this Union it appears to have become obsolete ; and by 
our Statute of 1812, L. A. 702, distress for rent has been 
abolished. It was contended in the argument, that this 
remedy, being summary, would in many cases be preferable 
to the action of trover or detinue. But as it stood by the 
old common law, it seems to have been necessary for the 
plaintiff to sue out a pluries writ before the title could be 
tried. This same doctrine appears to have been recognized 
in Pennsylvania. If this be correct, the remedy would 
generally be delayed, rather than expedited, by resorting to 
this course. The Statutes of 1 and 2 Philip and Mary, 2 
Hen. 7, and subsequent Statutes, appear to have regulat- 
ed this proceeding in England, But there it appears to 
have fallen into disuse, except in cases of distress for rent, 
To induce the Courts of this country to.revive this ancient 
action, subject as it appears to have been to great abuses, 
the reasons should be strong and the necessity great. Iam 
unable to discover this necessity, while our Courts of Chan- 
cery are always to grant restraining orders and writs 
of ne exeat, by which the removal of the ,property can be 
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pecaesn, 1824. 
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The action of re- 
plevin for pro- 
perty wrongfully 
taken, will not lie 
in this State. 
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pacempen, 1824. prevented ; and our Courts of common law, in actions of 

~~" = trover or detinue, are fully competent to restore it or its va- 

Smith _ lue to the party from whom ‘it has been wrongfully withheld. 

Crockett. It is the unanimous opinion of the Court, that the judgment 

————— be affirmed. Coke Litt. 145. 6 Com. Dig: 224. 7 John. 
156. 2 Sellon Prac. 153, 4. 1 Dallas, 157. 


December, 1924. Shields against Lyon. 


Barticate of the IN the Circuit Court of Washington County Samuel B. 
missioners con- Shields brought an action of trespass against : Hine G. Ly- 
ae eee on, on the title to a tract of land claimed by him, and charg- 
nish warrant of ed to be in possession of defendant. The venue being 
y ote pd a changed to Clarke County, a verdict and judgment were 
tate in which the rendered for the defendant. By the bill of Exceptions 
widow is entitled taken on the trial, it appears that Shields produced a patent 
sa frem the United States to him, as legal representative of 
James Caller, dated 15th of April, 1822, for the lands spe- 

cified in the declaration ; that Lyon claimed the premises 

under a lease from Mrs. Winney Cailer, widow of James 

Caller ; that James Caller had died in 1819, and dower in 

the land was duly assigned to his widow within the year 

and day after his death ; that Lyon; at the date of the plain- 

tiff’s writ, was in the possession of the lands which were so 

assigned to the widow as dower; that on the trial he pro- 

duced a certificate of confirmation for said lands granted 

by the commissioners who were appointed by the govern- 

ment of the United States, and who, as a Board, held their 

sessions at St. ore ; the certificate (a copy of which is 

annexed to the bill of Exceptions) is dated 7th of Jugust, 

1805, and states that James Caller, representative of 1n- 

thony Hoggatt, presented his claim in due form to seven 

hundred and thirty-two acres of land, &c., by virtue of an 

order of survey from the Spanish government, bearing date 

the 9th day of February, 1788; and by virtue of the Ist 

section of an Act of the Congress of the United States, 

passed, &c., entitled “ An Act regulating the grants of land 

“and providing for the sale of the lands of the United 

“States, south of the State of Tennessee,” it is hereby cer- 

tified and made known, that .“ the said Board, having inves- 

“ tigated and considered said claim, adjudge that the same 

“ is ry ee to the requirements of said Act ; 

“ and that the claimant,is entitled to a patent for seven hun- 
“dred and thirty-two acres of Jand, to be located as fol- 
“ lows, to wit, &c., provided that said claimant first obtain 
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“ before a Court of competent jurisdiction a judicial deci- >*«aven, 1824. 
“ sion in his favour against the adverse claim, by virtue of.a “"v™ 
“grant to John Lott from the British government of West Shields 

“ Florida of three hundred acres, bearing date,” &c. Lyon. 


Shields by his Counsel moved the Court to instruct the 
Jury, ¢ 
. That said certificate did not vest the legal title to the land 
in James Caller, and 
That it didnot vest such title in him. as to entitle his wi- 
dow to dower against the patent of Shields. 


The Court refused to give either of the instructions ; to 
— the plaintiff excepted, and assigned this matter here 
as Error. 


HMiichcock for plaintiff in Error. 

To entitle the widow to dower, her husband must have 
been seized of an estate of inheritance. The title of Cal- 
ler was not perfected by the certificate. In order to obtain 
a patent, he was required to obtain a judicial decision in his 
favour against the claim of Lott, The Act of Congress re- 

ired that the certificate should be duly entered with the 
Register of the Land Office. His title, then, was but in- 
choate. The requisites to perfecting it may not have been 
complied with. In a judicial proceeding adapted to the 
case, it may have been shewn that another claimant was en- 
titled to the patent and to the land. Shields holds the pa- 
tent ; he shewed title in fee simple derived directly from the 
United States. Whence is the widow’s title to dower to 
be derived, when it does not appear that an estate of inhe- ; : 
ritance had vested in her husband? Can she sustain her 
claim in conflict with, or under, the patent to Shields, which 
shews that the fee simple, in passing from the sovereign 
power vested for the first time in him now asserting a 
claim adverse to hers? Whatever may be the strength of 
her claim against those who may claim under Caller, by 
will, descent, or deed, it surely cannot be good against the 
patent to Shields. Bac. Ab. title, Dower. 2 vol. Laws U. 
S. 546. 7 Whea. 1. 7 Cra. 115. 1 John. 317. 7 Mass. | 
253. 12John.81. 9 Cra. 87. ) 


adie 


> 


Salle for defendant in Error. 

I contend that Caller had an estate in fee simple accord- 
ing to the laws of the country under which his- claim origi- 
nated ; what these laws were is immaterial to the present 
question. The certificate recognizes his title as derived 
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pacemses, 16% from them. . Its words are, “ the claimant is entitled to a 
Shields 


v. 


Lyon. 





patent.” The United States, then, have recognized his ti- 
tle, and could not vest title in another till his had reverted ; 
and this must be ascertained by i of office. Articles 
of Cession and Agreement, 1 art. 2 sec. Turner’s Digest, 
36. If Caller had died even before the certificate issued, 
must not his heirs have inherited? The Board of Commis- 
sioners was constituted to ascertain what lands in the terri- 
tory had become private property by the Acts of the for- 
mer government, in order that it might be known what 
were left to be disposed of by the United States. They 
were to ascertain titles and claims already in existence, not 
to originate titles. Cadler’s title must have rested on a foun- 
dation prior to the certificate. 

The notice from Shields, as set out in the Record, shews 
that at the time of his death, Caller was in possession of the 
land ; but a mere seizin in law, during the coverture, was 
sufficient to entitle the widow todower. 2 BI. Com. 131. 

As to Lott’s claim and the entry of the certificate with 
the Register of the Land Office, even if Caller’s estate be 
considered as defeasible, it was not defeated during his life, 
and the widow is entitled to dower. Bac. Ab. Dower, 367, 
371. - Lit. s. 448. _ 1 Roll’s Ab. 677. 6 Com. D. 573. As 
to the seeond part of the instructions prayed for, Mr. Hitch- 
cock contends that the patent to Shields ought necessarily 
to} il against our p ora The patent‘is to him as the /e- 
gal representative of Caller ; as to us then it is inoperative, 
and he cannot impeach our title. The patent does not shew 
specifically how Shields became entitled ; but neither by 
will, deed, or descent from Caller, could the right to dower 
be impaired. 1 Caine’s, 185. 3 Caine’s, 188. 6 John. 290. 
1 Mun. 24. Land Laws, U. S. 283, 286. Laws Ala. 338, 
s. 2.—247, s. 9.—260, s. 3. 


Parsons on the same side.—The certificate of the Com- 
missioners was surely evidence of some estate in Caller. 
An action at law might be sustained or defended on it, and 
if his heirs were entitled, though he died before the patent 
issued, it would seem that he must have held a legal estate 
of inheritance. By the Act of 1812, all certificates such as 
this now under consideration, shall be taken as vesting a ful! 
and complete legal title so far as to enable the holder to 
maintain any action thereon. By the Act of 1816, the wi- 
dow shall be endowed of lands held by certificates of the 
description there mentioned. If.our certificate is not of 


this description, the equity of the Statute is at least as strong 


in support of the right of dower under it as under a certi- 




















In the Supreme Court of Alabama. 


ficate for lands purchased of the United States, the pay- >£c#msen, 1824. 
ow 


ment for which has not been completed. Mr. Hitchcock 
contends that as Cal/er’s was not a perfect, legal, but mere- 
ly an equitable’ title, the right of dower does not attach. 


Grant that he held but the equitable title, and yet the Act ——--—— 


of 1812 (Laws Ala. 247, s. 9;) to my mind makes the case 
most clear for us. Wherever the legal title might rest, it 
was held in trust for his benefit, and the Statute in so many 
words declares that his wife shall hold and may recover her 
dower of such lands. 


Rust in reply.—As to the second branch of the instruc- 
fions prayed for, 1 consider it clear that our patent could not 
be called in question unless by a title of equal dignity. ‘The 
counsel for the defendant in Error seem to regard the certi- 
ficate as of equal dignity with the patent ; and that Lyon, the 
defendant in the action, could by its operation overreach 
our patent. To me this seems to be in conflict with all esta- 
blished principle as to the grade and dignity of evidence. 
It is not to be inferred, that by the patent Shields held 
merely the estate which the certificate shews was in Caller 
while inchoate. We do not contend that the United States, 
by a subsequent grant, could vacate a prior existing grant ; 
but what isa grant? Had the grantor here, by issuing a 
patent, vested complete title in the grantee. If Caller did 
not obtain the decision required, cause the certificate to be 
entered with the Register, or perform the other conditions 
precedent, whatever they may have been, he was not entitled 
to the patent. The case cited from 7 Wh. 1, proves this. 
As to the position of Mr. Parsons, that the certificate vest- 
ed the legal estate in-Caller, if admitted, it would not sus- 
tain the defendant in Error. Our patent is a better title and 
of higher grade thanthe certificate ; and, as is proved by the 
case cited from 9 Cra. 87, the patent justifies the pre- 
sumption that all the previous requisites of the law have 
been complied with. If Caller were in possession, claiming 
under the certificate, we should, by force of our patent, sure- 
ly be entitled to recover of him. The dower is claimed 
under his title, and as I have said it is not to be inferred from 
the patent that we claim under him, our title is complete, 
and derived directly from the United States. : 


Judge Crenshaw.—The principal question here 1s, whe- 
ther the certificate of the Board of Commissioners, confirm- 
ings claim to land under a Spanish warrant of survey, was 
evidence of such an estate as entitled the widow to dower ? 


The Act of Congress declares, that anv person who may 
' 36 
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pecemsae, 1824. (under the circumstances.mentioned therein,) have acquir- 
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Shields 
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Lyon. 
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ed a Spanish warrant of survey, shall be confirmed in his 
claim in the same manner as if his title had been completed. 
That the decision of the Commissioners shall be. final, and 
that they shall give to the successful claimant a‘certificate of 
confirmation on which he shall be entitled to receive a _pa- 
tent. I amt not informed as to what, according to the laws 
and customs of the Spanish Government, would constitute a 
complete title to lands. As far as such knowledge is neces- 
sary to aid in arriving at my conclusions in this case, I must 
depend upon the lights furnished by the Act of Congress. 
This Act speaks of Spanish grants and Spanish warrants or 
orders of survey, as chings distinct from each other. The 
Commissioners are required, on confirming either, to give a 
certificate of confirmation. ‘In case of a grant on register- 


‘ing the certificate, all claim of the United States is relin- 


quished. The Act does not make it necessary to obtain a 
patent in order to complete the title. But in the case of con- 
firmation of a warrant, it seems from the Act that a patent 
would be necessary to the consummation-of a legal title. If 
the Spanish authority by grant had conveyed the fee, it 
would be nugatory for the United States by patent to con- 
vey the same fee ; but a warrant of survey being considered 
as an incomplete title, a patent was necessary as the highest 
evidence of the title being perfected. But the Act of Con- 
gress declares, that the person who claims under such a war- 
rant shall be confirmed in his claim in the same manner as 
if his title had been completed. Then whether the title un- 
der the Spanish Government be perfect or imperfect, the 
Act of Congress virtually declares it perfect and complete ; 
and in the case of a warrant of survey, a patent was not 
essential to complete the legal estate : “ it shall be confirm- 


ed,” I understand to mean that it shall be on the same foot- 


ing with a perfect title. ‘The Board of Commissioners was 
not constituted to complete that which was before imperfect. 
but-to ascertain and finally adjust the rights of the claimant : 
and by operation of the law legal estate was complete 
on their giving a certificate. The certificate of confirma- 
tion gave no new quality or property to the estate which 
Calter had in the land, but is merely the evidence of his ti- 
tle or legal estate as confirmed. ‘ihe Act of Congress does 
indced say, that on receiving the certificate of confirmation 
the party shall be entitled to a patent from the United States ; 
but it does not declare that he shall obtain a patent in order 
to complete his legal title. It would be matter of prudence 
to procure a patent, as the best and safest evidence of title ; 
yet it Is not essential to the completion of the legal estate. 
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tor the title is derived from the Spanish Government and vxcBmsen, 1824. 
~~ 


not from the United States. 

The patent to Shields furnishes intrinsic evidence that the 
estate-was in Caller; By the patent the land.is granted to 
Shields as the “ legal representative of James Caller,” recog- 
nizing in Caller a legal right to the land, and. shewing clear- 
ly that Shields derived title from him, and estopping Shields 

rom saying that Caller had no legal title. 

Again, by our Statute the widow is entitled to dower in 
an estate held for the use, or m trust for the-benefit, of her 
husband, (a) provided she would be entitled if the estate 
was a legal one. All estates to which the party has an 
equitable, but not a legal, title, are trust estates : the person 
in whom the legal title rests holds it in trust for the benefit 
of him whe has the equitable estate. The certificate of 
confirmation was, at least, evidence of equitable title in 
Caller. It entitled him to receive a patent without further 
purchase from the United States. So, whether this es- 
iate be legal or equitable, his widow was entitled to dower. 

The right of Mrs. Caller to dower did not depend en- 
tirely on the question whether the certificate of confir- 
mation vested the legal title in her husband. The instruc- 
tions which were requested to be given to the Jury on the 
trial of the issue were calculated to mislead. I am of opi- 

‘nion that they were properly refused. 


Judge Saffold.—By the Statute of this State regulating 
dower, (6) the wife is entitled to one-third of all the lands, 


&c., of which her husband died seized and Reker sige ,O} Laws Ala. 
her right ~°*: 


had before conveyed ; and she had not relinquis 
of dower. Dower at common law is the third part of 
all the lands whereof, during the coverture, the husband 
was seized, of such estate as that the children of such wife 
might possibly inherit. I think that it may be questioned 
whether the Statute which I have referred to is in itself suf- 
ficient to entitle the widow to dower in the land held by the 


3 certificate of confirmation merely. 


By the articles of Cession and Agreement between the 
United States and Georgia, only grants by the British and 
Spanish Governments legally and fully executed previous to 
the 27th of October, 1795, and claims derived from actual 
survey or settlement made under the Act of Georgia, ‘com- 
monly called the Bourbon Act, are provided for. This 
claim comes under neither description. It is derived from, 
and all the proceedings relative to it .have been had under, 
the Act of Congress of 3d of March, 1803. This Act enti- 
tled a claimant under a Spanish warrant or order of survey, 





~ 
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(a) Laws Ala. 
9 
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vacemaen, 1824. on establishing the pre-requisites, to a confirmation in tlic 


ve 
Lyon. 


same mianner,as_if his title had been previously completed. 
If the claim under the British or Spanish Government had 
been matured into a grant, fully and legally executed, a cer- 
tificate was to issue describing the tract of land and the 
grant, and confirming the title; and this being recorded as 
required, was to amount to a relinquishment forever on the 
part of the United States. No patent from the United 
States was necessary in confirmation of the title ; but as to 
claimants under the Bourbon Act and the Act under which 
Caller’s claim was derived, the Act of Congress requires 
that the commissioners shall give a certificate stating the 
circumstances of the case, and that the claimant is entitled 
to a patent ; which certificate being duly entered with the 
register of the land office, &c., shall entitle the party to 
a patent, which shall issue in like manner as is provided for 
other lands of the United States. I am therefore of opi- 
nion,. that by the Act of Congress a patent was clearly 
contemplated as the consummation of the legal title; and 
that the case of the claimant in this respect was not differ- 
ent from that of a purchaser or preemption claimant who 
had. made full payment and obtained a final certificate. 

But was a complete legal title in Caller necessary to sus- 
tain his widow’s right to dower? The Statute of 1812, 
Laws Ala. 248, provides that all certificates duly issued 
“upon any warrant or order of survey, or to any donation 
or preemption claimants,” shall be taken as vesting a full, 
complete, and legal title so far as to enable the holder to 
maintain any action thereon. By the Act of 1816, (Laws 
Ala. 338) where certificates have been obtained from the 
register of the land office, although the payment has not 
been completed, the land shall be subject to the dower of 
the widow in the same manner as if the title had been 
complete at the time of the death of the husband. The 
reason and equity which distinguish such cases from the 
present are not obvious. But the Statute of 1812 “to 
amend an Act respecting conveyances,” (Laws Ala. 246, s. 
9,) according to our construction puts this question at rest. 
The certificate which Caller held entitled him to a patent ; 
his right was acknowledged to the exclusion of all other 
claims, (except Lot’s as to a part of the land, and with that 
nother person has any concern ;) he could not have had 
less than the strongest equitable title, and the United States 
must be viewed as holding the legal title in trust for his be- 
nefit. The Circuit Court, then, did not err in refusing to 
give the instructions prayed for. 
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It is the unanimous opinion of the Court that the judg- >=cemssn, 1824. 
ment be affirmed. stilt eal 
Shields 
The Chief Justice having presided on the trial below, did hon 
not sit, 


Tombeckbee Bank against Freeman. December, 182%. 


JUDGE Crenshaw delivered the opinion of the Court. 
A motion on behalf of the Tombeckbee Bank against Writ of Error 
7, . . e,° ig 2 
‘Freeman, as Sheriff, and his securities, was overruled by the parties who 
the Circuit Court ; and on this judgment the Bank prose- it sppears in the 
. : , ‘ ° ecord should be 

cute, this writ of Error. The writ of Error is against made defendants 
Freeman alone, and a motion is now submitted to dismiss it. dismissed. 

The rules of practice, and the répeated decisions of this 
Court, require that all the parties to the judgment below 
should be parties in the writ of Error; and that the judg- 
ment described in the writ of Error should appear to be 
the same which was rendered in the Court below. A motion 
against Freeman, and judgment for him thereon, are not 
the same as a motion and judgment in a casé against him 
and his securities. Such defect could not be cured by any 


thing short of a joinder in Error. 


Let the writ of Error be dismissed. 


Adams and al. against Robinson. December, 1824. 


JUDGE Crenshaw delivered the opinion of the Court. 

A warrant issued from a Justice of the Peace in favour Writ of Error in 
of Robinson against 4dams, Wade, and Terry, which was plaintiffs than 
executed on Wade and Terry only. The Justice of the Peace —— go to 
rendered judgment by default ; they appealed to the Circuit Yicieccd. 
Court, and gave Reynolds as their security. The judgment 
of the Circuit Court was rendered against them and Rey- 
nolds, and the Record is now brought here by a writ of Er- 
ror in which 4dams, Wade, Terry, and Reynolds are all 
made plaintiffs in Error. A motion is made to dismiss the 
writ of Error; because it appears that 4dams was not a 
party to the judgment below. This matter is sustained by 
the Record. 


Let the writ of Error be dismissed. 
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Prvwy 


Byrne against Haines. 


ms ‘ JUDGE Ellis delivered the opinion of the Court. — 
cutting timber __ Haines brought an action of trespass against Byrne in the 
trees final judg- Circuit Court of Baldwin County, and in his declaration 
nent vy cefult charged that Byrne, without consent of the owner, en- 
ed for the tered upon his tract of land and cut down and carried away 
some of ine .q 100 pine trees, the property of the plaintiff, which sum the 
by the Statute. Said Byrne has forfeited to the plaintiff by force of the Sta- 
tute, &c. and other enormities, &c. The Circuit Court 
rendered final judgment by default against Byrne for $100 
and costs; and Byrne now assigns this as Error. 

By the Statute of 1802, Laws Ala. 364, s. 7, any person 
who shall cut down, carry away, or destroy any tree upon 
land not his own, withovt first having the consent of the 
owner, shall forfeit and pay to the owner for each tree so cut, 
&c. a sum as specified in the Act. 

By the common law, in all actions in which uncertain 
damages are sought to be recovered, they must be assessed 
by verdict before judgment can be rendered. The Statute 
referred to does not authorize the Circuit: Court to render 
final judgment without the intervention of a Jury ; nor does 
the case come within the operation of the Statute of 1812, 
as to actions founded on any writing ascertaining the plain- 
tiff’s demand or sum sued for. At common law, the final 
judgment by default could not have been rendered, and it 
was not authorized by any Statute. It is the unanimous 
opinion of the Court, that the judgment be reversed and the 
cause be remanded. 





December, 1824. Malone and Lyon against Hamilton. 


poh ge toM. ‘THIS was an appeal from the Circuit Court of Washing- 
slaves to secre on County. A fi. fa. at the suit of the appellee against 
the payment of Alexander B. Smoot, was delivered to the Sheriff of 
hier pon mn Washington County on the third and on the fifth of Februa- 
with power to ry, 1823, levied on five slaves. The appellants claimed ti- 
Se ae tle. A trial of the right of property was had in confor- 
ceeds, andto pay mity with the Statute, and a verdict and judgment rendered 
the surplus‘o'S; against the appellants. On the trial they gave in evidence 
snents shall be a deed between Smoot of the first, themselves of the se- 
od | roe Gy said debts be extinguished, the deed tobe void. S. remains in possession. The 
deed is not fraudulent per se, nor does the resulting trust make it frandulent. 





- 
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cond, and the President, Directors and Co. of the Tombeck- >ectusen, 1824. 


bee Bank of the third part, dated 22d and acknowledged 
on the 23d of March, and recorded on the 31st of May, 
1822. The deed sets out that Smoot, in order to secure the 
payment of four notes from him and others to the Bank, 
(stating their dates, amounts, and times of payment,) and in 
consideration of $1 paid by the appellants, bargains and 
sells to them seven slaves, (naming and describing them) 
to have and to hold to them and their heirs forever, “ in 
“ trust to pay and satisfy from the proceeds of said proper- 
“ ty the debts as aforesaid, as the instalments on the same 
“ may become due ; and for that purpose the said Thomas 
“ Malone and James G. Lyon are, and each them is, hereby 
“ vested with power to sell the aforesaid property at public 
* sale to the highest bidder, &c.; and the money arising 
“ from the sale to apply to the payment of the said instal- 
“ments of the said debts after deducting the necessary 
“ expenses ; and the surplus, after paying the debts, to re- 
“ fund to said Alexander B. Smoot. But if the instalments 
“ of said debts shall be punctually paid as they become due, 
“and the whole of said debts be extinguished, then this 
“ indenture to be void, &c.” It appeared in evidence that 
the slaves had continued in Smoot’s possession ; and it did 
not appear that there had been any actual delivery to ap- 
pellants ; that the promissory notes were bona fide due to 
the Bank. On the day on which the deed was dated, $1700, 
as set forth in one of the notes, were lent to Smoot ona 
proposition for a further loan, and to seeure the debts al- 
ready due from him to the Bank. The slaves levied on 
were a part of those conveyed by the deed to appellants. 


The Circuit Court charged the Jury—l. That as the 
deed contained no clause shewing that the possession was to 
remain with Smoot, the deed was per se fraudulent. 

2. The trust created by the deed for the benefit of Smoot 
made it fraudulent. 

To which charge the claimants excepted, and on their 
appeal to this Court they assign the matter of the bill of 
Exceptions as Error. 


Crawford for appellants—To shew that when a convey- 
ance does not purport to be absolute, possession continuing 
with vendor is no badge of fraud, cited 3 Cra. 73. Powell 
on Mortgages, 225, 12,13. 5 John. 261. Even when the 
deed is absolute, possession in vendor is-not conclusive evi- 
dence of fraud. 8 John. 452. 9 John. 342. 2 Bos. and 
P.59. 1 Taun. 381. 4 Taun, 823. 10 Vez. 146. The 


PO 
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and Lyon 
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Hamilton. 
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paceasaa, 1824. accountability of granter is not a fraud upon any creditor: 
wy 5 Mass. 51. 6 Mass. 343. 1 Burrow, 478 to 480. He 
and iver 80. cited 4 Whea. 507. 7 Whea. 565 and 7. 7 Cra. 
Hamilton. Kor 

Salle for appellee—In support of the charge of the Court 
cited Twine’s case. 3 Coke’s Rep. 81. 1 Cra. 309. 2 
T. Rep. 587... Edwards 2, Harbin. 1 Wilson, 260. Harg. 
and B. Notes to Coke Litt. 205 (a). 1 Shepherd’s Touch- 
stone, 66. 4 Bin. 258. 2 Mun. 341. 9 John. 337. Laws 
Ala. 244. 1 Burrow, 396. 1| Atkins, 167, 175, 179, 183. 
Cowper, 435. 

To the general rule that the conveyance is to be deemed 
fraudulent, there are only the following exceptions, within 
none of which the present case comes : Marriage Settle- 
ments, as in Cowper, 432. 3 Term. R. 620, in notes. 
oe purchased at Sheriff’s sales and left with debtor 
for honest or benevolent purposes. 2 Bos. and P. 58. 3 
Esp. R. 52. 4 Taun. 822. Goods left with vendor to sell 
for benefit of vendee. 9 John. 341. Precedents in chance- 
ry, 255. Money lent to purchase goods and bill of sale 
for them from borrower to lender. 1 Ld. Raym. 286. 
Conveyance made with consent of the creditor. Vessels 
at sea, &c. Powell on Mortgages, 41, 42. Conveyance 
to secure a future contingent debt. Powell on Mortgages, 
42,3 and 4. 3 Cra. 73. Where the parties do not stand in 
the relation of debtor and creditor. 9 John. 135; or when 
other good reasons can be assigned for their non-delivery. 


5 John. 335. 


Judge Minor delivered the opinion of the Court. 

It does not seem necessary in this case to consider whie- 
ther an absolute deed of conveyance of personal property, 
the possession of which remains in the vendor, is fraudulent 
per se. 

From the face of the deed in question, it was not intend- 
ed and could not be understood as an absolute deed of 
conveyance, but was obviously in the nature of a mortgage, 
to secure and indemnify the Tombeckbee Bank against a fu- 
ture contingency. ‘The estate and power vested in the trus- 
tees were to be defeated; if the instalments of the debts 
intended to be secured should be punctually paid. (Coke 
Litt. 201.) It is true the deed does not state in so many 
words, that until a failure of payment possession shall re- 
main in Smoot ; nor is any power expressly given to the trus- 
tees to take possession immediately, and apply the hire and 
profits to the satisfaction of the debts: their powers are 
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restricted to the purpose of satisfying the debts or instal- >©cz™ser, 1824. 
ments thereof, as they should become due by public sale of “7“™ 
the property in the manner prescribed. A part of the debts dee 
were not to fall due until 90 days after the making of the 
deed. The trustees were not entitled to take possession 
sooner than it should be necessary in order to carry the 
purposes of the trust into effect ; and the separation of 
possession from the title, under such circumstances, was ey. 
dently not incompatible, but perfectly consistent, with the 
deed. 1 Cra. 309. Powell on Mortgages, 43,44, 49. 2 
Term, 594—9. 9 Jolm. 344. 1-Atkins, 167. 3 Cra. 73. 
10 Vezy jr. 146. 

From the provision of the deed, that the surplus, after sa- 
tisfying the debts and expenses, shall be paid to Smoot, it is 
net necessarily to be inferred that. the conveyance was 
made with intent to delay, hinder, or defraud creditors. If 
this had not been expressed, it would have been clearly im- 
plied. In either case the trustees would have been bound 
to pay the surplus to Smoot, unless his creditors interposed ; 
and in the one case as in the other, they must, it. would 
seem, have pursued. their remedy in the same way, by re- 
sorting to equity to compel the trustees to sell and account 
for the surplus, or by attaching the surplus in their hands as 
Garnishees. 3 Cra..73. 1 Burrow, 478, 480. 5 Mass. 
51. Laws Ala. 316. 


- v. 
Hamilton. 


It is the unanimous opinion of the Court that.the judg. 
ment of the Circuit Court must be reversed, and the cause 


be remanded. 


Allen against White. December, 1824. 
THIS was a scire facias at the suit of David White against 4.Pai! pond con- 
Wm. B. Allen as the appearance bail for Thomas K. Roberts. appearanceof the 
The writ of capias and bail bond were dated Ist day of Brincipl ate 
October, 1821, the writ returnable to the Circuit Court of that prescribed 
Dallas County on the fourth Monday in February next. The by "aw for hold- 
bail bond conditioned for the appearance of Roberts at the vold. a 
next term of the Court above mentioned, on the second 
Monday in February. Allen plead nul tiel Record, on which 
the Circuit Court rendered judgment against him. 4llen 
assigned here as Error that the condition of the bond re- 
quired Roberts to appear at Court at a time when there was 


no Court held by law. 








pgckuser, 1824. 
en 
Allen 


v. 
White. 





December, 1824. 


Je eg h 
of motion to be 


made on second March, 1824, is, that ‘‘ The President, 


after — 
March next, 


Reports of Cases argued and determined 


The Counsel for the defendant in Error being requested 
by the Court to begin, 


H.G. Perry for defendant in Error.—The Statute pre- 
scribes no form for the condition of the bail bond. If it 
been to appear at the next term, it would have beer 
saficent The principal and his bail were bound to know 
time appointed by law for the sitting of the Court. 6 
Com. Dig. Pleader D. Then the words in the condition, 
“ on the second Monday in February,” were mere surplus- 
age ; but the time for holding the Court is correctly stated 
in the writ, which, in the order of the Record, is prior to 
the bail bond ; and by our Statute of jeofail, the bail bond is 
to be regarded as amended by the writ. 


Thorington for the plaintiff in Error was stopped by the 


a Ellis delivered the opinion of the Court. 
aw the bail is entitled to discharge himself by sur- 
rendering his principal to the Court or to the Sheriff, and is 
liable on the bond only in case of failure of the principal 
to appear as required by the condition. For aught that ap- 
the principal may have appeared at the time required 
y 99 condition, and the bond have been literally complied 
with. 


The judgment must be reversed. 


Judge Saffold not sitting. 


ee 


Bank of Mobile against The State. 


JUDGE Gayle delivered the opinion of the Court. 

In this case the notice of the Comptroller, dated 6th of 
Directors, and Co. of 

“the Bank of Mobile are hereby notified that I shall, by the 

“ Solicitor of the first Judicial Circuit, move for judgment 


not refer to se- « against them in the Circuit Court of Mobile County, to be 


cond. Monday af- 


ter 4th in ‘March, 
18%. 


“held on the second Monday after the feurth Monday in 
“ March next, for the following sums,” &c. 

At the 4pril term, 1824, the Circuit Court rendered a 
judgment against the President, Directors, and Co., and they 
now assign here as Error, that the judgment was rendered 
at the first term. when they were notified that the mo- 
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tion would be made at a subsequent term. ‘The Attor- »sceawxa, 1824. 
ney General contends that the word “next” refers to the “7v™ 
month in which the notice was dated. This interpretation 3& of Mobile 
would be contrary to the common understanding of man- the Siate. 
kind and to the meaning which the words used have univer- 
sally obtained. No appearance’ for the.defendants was en- 
tered in the Court below. 





The judgment must be reversed. 





Robert Harrison against James Cassity. December, 1824. 


IN this case the writ of capias was returnable to the Su- 1, One of several 
perior Court of Clarke County of the Mississippi Territory, prong tat 
on the Ist Monday of March, 1817. The first count in the and there is a ge- 
declaration was, Whereas said Robert, on &c. at &c. did — —y s 
owe and was indebted to said James in the sum of $300— atuktn 
stating an indebitatis assumpsit, and a super se assumpsit — general is- 
thereon, but stating no consideration. The second count « We as des 
was an indebitatis assumpsit for $300, the price of a mare 4nd oe plain- 
sold by plaintiff to defendant—general issue. The conti- &c. sufficentn,. 
nuances from term to term were regularly entered on the try of the ver- 
Record, except that of March term, 1818, it is noted “ nO $4. Action insti- 
Court this term, no order on the docket.” No order ap- tated in the Supe- 
peared in the Record transferring it from the Superior hescsmpps Ten 
Court of Mississippi to the Supreme Court of the Ala- ritory, not neces. 
tama Territory for Clarke County, or from the Supe- Sy tist ie Re- 
rior to the Circuit Court of Clarke County. At April that it was trans- 
term, 1823, a verdict was rendered, the entry of which is, py he a. 
“We the Jury find for the plaintiff and assess his da- State in the same 
mages to three hundred and seventy-one dollars,” and a judg- County. 
ment thereon. The Record was entitled, and certified as 
of the Circuit Court of Clarke County. Harrison assigned 
here as Error, that the first count in the declaration shewed 
no consideration ; and the second no sufficient consideration 
—that both counts were bad, and there was a general ver- 
dict. 
2d Assignment—the verdict was not sufficiently certain. 

3d, The action was instituted in the Superior Court of 
Clarke County in the Mississippi Territory, and tried and 
determined in the Circuit Court of Clarke County in the 
State of dlabama. 

4th, No matter in the Record shews the jurisdiction of 
said Circuit Court. 

5th, The Circuit Court of Clarke does not appear to 
have had jurisdiction of the cause. 
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6th, There was"no continuance of the cause at Jarch 
term, 1818. 


Parsons, for plaintiff in’ Error—The point as to good 
and bad_counts, and a general verdict, has been already 
argued at this term in the case of Taylor against Casey. 1 
will barely cite the authorities in support of our position. 
1 Ch. Pl. 295, 345, 399,394, 8 East. 347. 9 East.95. 1 
John, 505, 211,220. 6 John. 82. 7 John. 271, 359. The 
English decisions, as referred to in Selwin’s Digest, 116. 
Peck’s Rep. 319. 


By one of the Judges—Is there not a distinction as te 
this matter between actions of tort and on contract ’ 


Mr. Parsons.—The English decisions and the case i 
Peck’s Reports shew that the rule applies alike to all civil 
actions. "The reason is the same in all. The Court, in 
rendering judgment, are left in uncertainty whether the ver- 
verdict was for the good or bad cause of action. The pro- 
mise charged in the first count is nudum pactum. As to the 
other Errors assigned—I am informed at the bar that this 
Court has heretofore decided the point as to the omission 
of the entry of continuance. If by operation of law the 
cause was transferred from the Superior to the- Circuit 
Court of Clarke County, this matter should appear in the 


' Record. The previous proceedings of the Circuit Court 


_ tiff) and as charged. assumed to pay it to him: but we 


should at least have been properly certified, so that the Cir- 
cuit Court of Clarke County might judicially know what 
had been done under the former jurisdictions. 


Salle, for defendant in Error.—The point, as to the good 
and bad counts, having- already been fully argued, I need 
only refer to the authorities cited in that argument ; but I 
contend here, that after verdict both of these counts 
are to be deemed good. The second would be good on 
demurrer. The consideration to common intent is as well 
averred by the words, “the price of a mare sold,” as it 
would have been by the more formal words, “ for and in 
“ consideration of a mare before that time by said plaintiff 
“to said defendant, and at his special instance and request 
“ sold and delivered.” The first count is at least a defective 
statement of a good'title. If the Jury regarded this count, 
they must, before rendering a verdict for the plaintiff, have 
been satisfied from the evidence that the defendant, for a 
good and legal consideration, owed the money to the sa 

now 
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that in point of fact, Juries, in making up their verdicts, do 
not think of the Ist, 2d, or any other counts in the declara- 
tion, but determine whether the evidence shews the liability 
of the party charged. In the case referred to in Douglass’s 
Reports, Lord Mansfield laments this rule as a technicality 
founded on fictitious reasoning, and tending to defeat jus- 
tice. 

As to the Record’s not shewing that the cause was conti- 
nued at the time appointed for March term, 1818, when the 
Court was not held, or that the Record and cause were 
transferred from the Superior to the Circuit Court of Clarke 
County—the former decisions of this Court and the Acts 
of Assembly have disposed of these points. 


Judge Minor delivered the opinion of the Court. 

As to the first ssignment—no consideration is shewn i 
the first count, and it is deemed insufficient. We are not 
satisfied even that the statement of title in the second count 
is defective. If the sale of the mare had been completed, 
the delivery was not necessary to the right of action for the 
price. Although the statement may be defective, it is evi- 
dently cured by the verdict. 

In the English Courts it seems to have been considered 
as a settled rule in civil actions, that where there are several 
counts in the declaration, entire damages assessed, and one 
count is bad, it shall be fatal in arrest of judgment or on 
writ of Error. The decisions of the Courts in the several 
States of the Union sustaining this principle are numerous ; 
but so far as known to us, all such have been made in ac- 
tions for slander. In actions of this description, wherein 
one of several counts, the words and matter set forth do 
not afford a legal ground of action, and entire damages 
have been assessed, it may be fairly inferred that the Jury 


have taken into view all the grievances which the plaintiff 


has charged in his declaration, and that they may have as- 
sessed damages for a matter on which an action could not 
be sustained. But the reason-and principle of the rule do 
not apply to actions on contract, where contracts of the 
/ Same nature are set out in different counts, or to a case like 
the present, where the first count cannot be otherwise un- 
derstood than as intended to set out in another form the 
same cause of action which is more fully shewn by the se- 
cond. If in the same count there are two distinct allega- 
tions, one actionable and the other not, as a promise with 
and a promise without consideration, the Court, after ver- 
dict, will intend that damages were given for the actionable 
part only. 2 John. 443, 287. 4 John. 280. Is not the 
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pacemasn, 1824. present case within this principle ! In the first count it is 


Robert Harrison 
v. 
James Cassity. 


—_—— 


averred that the defendant, on the 6th of October, 1808, 
being indebted to the plaintiff in the sum of $300, promised 
to pay the same. In the second, that the defendant on the 
same day being indebted to the plaintiff in another sum of 
$300, being the price of a mare sold, promised to pay the 
same. In /4pril, 1823, the Jury find a verdict for the plain- 
tiff, and. assess his damages to $371. Can the mind by any 
process of reasoning be forced into the conclusion that da- 
mages were assessed for.more than what was proved to be 
the price of the property sold and interest thereon ? In the 
case of Grant against 4stle, (Doug. 730,) Lord Mansfeld, 
while he yields to the doctrine now contended for on behalf 
of the plaintiff in Error, laments that a rule so ill-founded 
and inconvenient should ever have been established on the 
fictitious reasoning that.the Jury have assessed damages on 
all, though in fact they never thought of the different counts. 
In some of the States of the Union, the mischiefs of the 
English doctrine have been guarded against by Statute. 
know of no American decision ona case of contract sus- 
taining it. Its inconvenience and injustice appear to have 
been felt and lamented by the highest judicial ‘authori- 
ty of the country in which it had somehow acquired the 
obligatory force of a “ settled rule.” This Court is now, 
for the first time, called on to. recognize, I may say to esta- 
blish, it asa rule of practice in this State. And with a full 
sense that it has no foundation in sound principle, that it is 
inconvenient, and that in its application it may work great 
injustice, surely we are not bound by the acknowledged 
errors of the most respectable and learned tribunals to esta- 
blish it here. 

The second assignment relates to the entry of the ver- 
dict. It has been several times decided by this Court, that 
our Statute of jeofail renders such an entry as sufficient to 


shew the determination on the issues joined, asif it had been 


made technically according to the rules of clerkship. 

As to the remaining assignments—by reference to the 
Record, the Act of Congress establishing the territory ol 
Alabama, the Constitution of the State, and to the Acts 
of 1819, Laws Ala. 190, s. 5—476, s. 4, it will at once be 
seen that they cannot be sustained. It is the opinion of a 
majority of the Court that the judgment of the Circuit 
Court be affirmed. 


Judges Saffold, Ellis, and Crenshaw concurred.—Judge 


Gayle dissented. 
he Chief Justice having been of Counsel, gave no 


opinion. 
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Freeman Crenshaw against Bernard M‘Kiernan. ? 


IN the Circuit Court of Limestone County, Bernard Endorsee against 
M‘Kiernan declared in assumpsit against Freéman Crenshaw, ped = 
as endorser of a promissory note of Stump and Cox, dated -« :5:h October, 
15th of October, 1818, payable to John P. Erwin twelve |81% papable a 
months after date, at the Branch Bank of Tennessee at Nash- months afterdate. 
ville, endorsed by Erwin to Crenshaw, and by him to the |. Averment of 
plaintiff ; “ and the plaintiff in fact says, that afterwards, to the Bank to the 
“ wit, on the 18th day of October, 1819, at the Branch Bank, Cashier, and de- 
“ &c., said note, endorsed as aforesaid, was duly presented "ike isin ut Oc. 
“to the Cashier of said Bank for payment thereof ; and he tolr, 1819, and 
“ the said Cashier was then and there requested to pay said {"5 hor any onc 
“sum of money, &c. But that the said Cashier answered else on their be- 
“ that no provision had been made at said Bank for payment half then and 
“ of said note, and did not, nor would at said time, &c. or pecially after ver- 
“ at any other time afterwards, pay the same or any part = a. 
“ thereof; nor did said Stump and Cox or any other person pose gg gl 
“ then and there pay said sum of money or any part there- pay before action 
« of, &c.” stating the protest, notice to defendant, super se oat iciweenen- 
assumpsit and breach in the usual form. Verdict and judg- dozsee and endor- 
ment for the plaintiff. note is ail of 

exchange, ard a 

Crenshaw here assigned as Errors : ' ; ew hing 

1, There is no averment in the declaration that Stump &c. on the last 
and Cox had not paid the money specified in the note before 427 ,of grace is 
the action was brought. 5. On a note pay- 

2, The declaration does not ascertain any sufficient and ble ata Bank, 
legal cause of action against the plaintiff in Error. oe 

cient. 

M Kenley for plaintiff ; Hopkins and Martin for defend- 
ant in Error. 

The case was argued at December term, 1822, continued 


on advisare, and again argued at this term. 


Judge Crenshaw delivered the opinion of the Court. 

As to the first assignment, the declaration does aver that 
Stump and Cox did not pay, but wholly refused. so to do on 
the 18th day of October, 1819, which was prior to the com- 
mencement of the action. One demand and refusal to pay is 
sufficient to charge the endorser, and it is not necessary to 
aver more than is sufficient. A continued neglect or refu- 
sal to pay, from the time of the demand to the commence- 
ment of the action, is implied. Were it essential to aver 
pro forma that Stump and Cox had not paid not only at the 
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brought, such continued refusal to pay might be inferred 
from the allegation in the declaration “that the defendant 
hath not yet paid,” &c. The maker and the endorser are 
both hable to pay to the endorsee, and he can have but one 
satisfaction.. The legal import of the allegation is that he 
has not received payment from either. But regardless of 
these circumstances, I am of opinion that the defect, if any, 
was cured by the verdict. 

The second assignment embraces principles which mate- 
rially affect many transactions of the commercial world. I 
approach the subject with some diffidence, and with much 
respect for the opinions of those who may differ from me. 
The main questions in the discussion on this assignment 
were, whether an endorsed promissory note between the en- 
dorser and endorsee acquires the negotiable qualities and 
properties of a bill of exchange. Whether the declaration 
shews that the endorsee has taken all requisite steps in or- 
der to charge the endorser? And especially whether the 
days of grace and the law merchant applicable to bills of 
exchange apply to this case ? These questions are of such 
consequence to the interests of the people of this country, 
that it isa matter of some wonder that they have not before 
this late period been settled by judicial decisions, or by Le- 
gislative enactment. By the 4th Section of the Act of 1807, 
(Laws Ala. p. 68,) the payee of an order in writing for the 
payment of money may sue the drawer, or after acceptance 
the drawee, but cannot sue the drawer before notice of non- 
acceptance or before notice of a protest.. This Statute 
gives the description of a bill of exchange ; for a bill of ex- 
change is nothing more than a request or order in writing 
for the payment of money, and notice of non-acceptance or 
non-payment is an essential pre-requisite in order to charge 
the drawer. Now every endorsement of a promissory note 
for the payment of money, is an order in writing for the pay- 
ment of the money, and consequently a bill of exchange, in 
which the endorser stands in the place of the drawer, the 
endorsee in the place of the payee, and the maker in the 
place of the drawee of a bill of exchange. Then the Sta- 
tute virtually authorizes the endorsee of a promissory note 
to maintain an action against the endorser, and gives to the 
note at least some of the qualities and properties of a bill 
of exchange. But if any doubt remained, it must be re- 
moved by the clear and explicit terms of the first Section 
of the Act of 1812, (Laws Ala. p. 69,) by which it is de- 
clared, that promissory notes, and indeed all other instru- 
ments of writing for the payment of money, or any othe 
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thing, may be assigned by endorsement, and that the endorsee 
may maintain an action against the endorser as in cases of 
iutland bills of exchange. This Statute manifestly places an 
endorsed promissory note on the same ground with an in- 
land bill of exchange, and gives it the same negotiable qua- 
lities and properties in all cases where the action is by the 
endorsee against the endorser. If this was not the intention 
of the Legislature, no definite meaning can be attached to 
the words “ as in cases of inland bills of exchange ;” for the 
Statute had already given the right of action to the endorsee 
against the endorser. It is fairly to be inferred that the ac- 
tion and the rights of the parties are to be governed by the 
same rules which govern in cases of inland bills of ex- 
change. These words of our Statute are nearly the same 
with those of the Statute of Ann, by which in England pro- 
missory notes are in most respects placed on the same foot- 
ing with bills of exchange. 

What are the rules which govern in cases of inland bills ? 
By the sixth Section of the Act of 1807, bills of exchange 
for any sum not less than $20, drawn or dated at any place 
within the State (then territory) upon any person within 
the same, are in al] respects to be regulated and governed 
by the same laws, customs, and usages, which regulate and 
govern foreign bills of exchange. This Section furnishes a 
complete description of an inland, in contradistinction to a 
foreign bill, and places them on the same grounds. What 
then are the laws, customs, and usages which regulate fo- 
reign bills, and where are they to be found? They consti- 
tute an essential part of the law merchant, and are now re- 
cognized as a part of the common law. For a knowledge 
of them we must resort to the same source whence we de- 
rive all our notions of the common law—to the usages and 
customs sanctioned by the commercial world time out of 
mind. As between the endorser and endorsee, a promisso- 
ry note is then on the same footing with an inland bill of 
exchange ; an inland bill must be governed by the laws, 
customs, and usages which govern foreign bills, and for a 
knowledge of these we must resort to the law merchant as 
a part of the common law. — 

By the law merchant, as recognized in the United States 
and in England, the drawee (unless the bill be payable on 
demand or at sight,) is allowed three days of grace after the 
bill is due before it can be protested for non-payment, or 
the payee or gudorsee can resort to the drawer or endorser, 


the drawee wet being bound to pay before the last day of 


grace ; the custom is not to present the bill for payment be- 
fore that day ; and it seems that an earlier presentment for 
38 
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payment would be insufficient to charge the drawer 
dorser. 

But another material question made in the argument 
can the bill or note be protested for non-payment, and can 
notice be given to the drawer or endorser on the last day of 

ce, or is the plaintiff bound to wait until the expiration 
of the last day of grace before he gives notice of non-pay- 
ment? It seems that demand for payment of a foreign bil! 
should be made on the day of payment, to wit, on the last 
day of grace, and notice sent by the earliest ordinary con- 
veyance to the party to whom the holder means to resort. 
Bat in case of an inland bill, it is not necessary to give no- 
tice on the day ef refusal, but it must be given on the day 
after the bill becomes due, to wit, on the day immediately 
following the last day of grace.(a) Ido not know that by 
these rules it was intended to make any substantial distinc- 
tion between a foreign and an inland bill, at least I am una- 
ble to discover any good reason for such distinction. It is 
to be admitted, that notice given onthe day immediately 
following the day of payment would be sufficient ; but it 
does not necessarily follow that notice given on the day of 
payment, and after refusal to pay, would not be equally suf- 
ficient. I take it to be a correct doctrine, that if payment is 
refused when a note or bill is presented on the day of pay- 
ment, the holder is not bound to wait until the last moment 
of that day, but may forthwith give notice and take any re- 
quisite step to make the drawer and endorser liable. This 
at least is the doctrine in case of foreign bills ; and the laws. 
usages, and customs, which govern these must (as has been 
shewn) govern the case under consideration. 

The note here was presented for payment at the Bank. 
where it was payable, on the last day of grace, and after- 
wards on the same day protested for non-payment and no- 
tice thereof given to the endorser. This was not premature, 
but in strict conformity to the law, as I have here stated it. 
If from the language of the note as described in the decla- 
ration it is to be understood that payment at the Bank means 
payment by the Bank, then I presume that a presentment to 
the Cashier was sufficient ; for he usually transacts such bu- 
siness for the Bank of which he is Cashier. But I can view 
the Bank in no other light than merely as the place desig- 
nated by the note for payment ; and the presentment having 
been made there within the proper hours, it was the duty of 
the maker to be there ready to pay either in his own person 
or by his-representative. It was not necessary to aver or 
prove the rules and customs of the Bank, and that the note 
was presented for payment according to those rules and cus 
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toms. The Record informs us that the Record was duly »#¢emsse, 182i. 
presented for payment at the Bank ; and if so, it must have _“7v™ 
been according to the rules and customs of the institution Foe 
within the hours of business and to a proper person. If it 
was to be paid by the Bank, and from the evidence on the 
trial it appeared that it was not presented within the custo- 
mary hours of business, or according to the rules of the in- 
stitution, the plaintiff, I aoprehend, would not be entitled to 
recover. It has been argued, that if a promissory note, by 
virtue of an endorsement, acquires the negotiable qualities 
and properties of, and is to be governed by, the same rules 
as a bill of exchange, the same may be said of all instru- 
ments of writing, whether for the payment of money or 
any other thing ; and that according to-this mode of reason- 
ing, an instrument of writing for the delivery of specific ar- 
ticles, when it is endorsed, assumes the resemblance of a 
bill of exchange and must be governed by the same rules. 
To this it is to be answered, that if a fair’ construction of 
the Statute leads to such conclusion, it is the Legislative 
power alone which can remedy the evil. When a case 
shall arise in which an evil shall be felt in the effect of the 
Statute, the proper power in the government will, I doubt 
not, apply the remedy. 

I have here noticed some positions, and endeavoured to 
answer some objections which were made on the first argu- 
ment of this case but were not urged in the last. 

Upon the whole view of the case, the Court is satisfied 
that a good cause of action, and in a legal manner, is set 
out in the declaration, and that the judgment-of the Circuit 
Court must be affirmed. 


v. 
Bernard M‘Kier- 
pan. 





Judge Minor having argued the case on the part of de- 
fendant in Error, at December term, 1822, did not sit. 





Pope and Hickman against John Nance and Co. for 
the use of John R. Lucas. December, 1824. 


THIS was an action of assumpsit in the Circuit Court A creditor re- 
ceives from his 


of Madison County, by John Nance* and John R. Lucas, part- (yi. to a 
ners, under the firm of John Nance, and Co., for the use of ment a promisso- 
Lucas against Willis Pope and John P. Hickman, late el oo 


ners under the firm of Pope and Hickman. The declara- Slorsed by the 

debtor—some 
of the signatures prove to be forged. The creditor cannot sustain ag action on the original conside- 
ration, unless as soon as he discovers the forgery he tendersa retum of the note, or unless with dae 
diligence he has exhausted all the liabilities on it. 
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slaves sold by plaintiffs to defendants—quant. merwit for the 
same, and Insimul Comp. 4th count—Plaintiffs, by Wil- 
liam Davis, jr. their agent, sold and delivered a number of 
slaves to defendant; and defendants, to secure the payment 
of $6,666, part of the price thereof, made and delivered to 
Davis their promissory note, dated Sth February, L819, 
payable at 9 months ; which Davis afterwards transferred 
and delivered to plaintiffs. Andafterwards, on the 22d of 
December, 1819, an mstrument purporting to be the promis- 
sory note of Henry C. Bradford and Stokeley D. Hutchings. 
under the firm of S. D. Hutchings and Co. dated at Hunis- 
ville on the day and year last aforesaid, signed by said Hutch- 
ings and Co. and with the name “ Simon Turner” thereto 
subscribed, as a maker thereof, for the payment on or before 
the first day of August thereafter, to Egbert Harris or or- 
der, of $6,408, payable and negotiable at the Planters’ and 
Merchants’ Bank of Huntsville, and endorsed “ Egbert 
Harris,” was by defendants, and as the genuine promissory 
note as well of the said Turner as of the other makers, of- 
fered in part payment to plaintiffs of the amount due on 
the aforesaid note of defendants to said Davis ; and _plain- 
tiffs believing the same to be the genuine note as well of said 
Turner as of the other makers, and especially and solely re- 
lying on the solvency of said Turner, received the same in pay- 
ment and satisfaction of $6,408 of the amount then due of said 
note of defendants to Davis, and surrendered to defendants 
the latter note. This count then proceeds to state the de- 
mand at the Bank of payment of the note of Hutchings and 
Co. &c.—That payment was refused—that the signature 
of Turner has been found to be and is forged—that the 
note is wholly worthless—that, although plaintiffs used due 
and legal diligence to obtain payment thereof, they have 
failed so to do—that said $6,408, due by note of defend- 
ants tosaid Davis, have not been paid either to Davis or 
the plaintiffs ; nor was the same or any part paid, satisfied, 
or extinguished by delivery of said supposed promissory 
note of Hutchings and Co. and Turner. Of all which se- 
veral premises in this count set forth, defendants have had 
due notice ; and thus defendants became liable to pay to 
the plaintiffs said sum of $6,408 according to the tenor and 
effect, &c. concluding with a super se assumpsit in the usual 
form. The 5th count states the transfer of the note of 
Hutchings and Co. &c. &c. as the 4th. And that after- 
wards, on, &c. a suit at law in Madison Circuit Court on 
the note was brought by Lucas, as assignee of Harris, 
against said Hutchings and Co. and Turner. Turner plead 
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that he did not sign the note ; and upon the issue thereon, 
verdict and judgment were rendered in his favour ; which 
judgment is of Record in this Court, not reversed or other- 
wise vacated. Of all which, and of the institution of ‘said 
suit and of the proceedings, verdict and judgment therein, 
defendants had due and timely notice ; by means where- 
of, &e. 

General issue—Verdict for plaintiffs for $8358 88 cents 
and judgment. On the trial, the defendants took 6 bills of 
Exceptions ; the 5 first to the admissibility of testimony 
given. As the last was the only one considered in the opi- 
nion given by the Court, the reporter deems it unnecessary 
to state so much of the original Record and of the argu- 
ment as relate to the 5 first exceptions. 

From the testimony as set out in the Record, it appears 
that William Davis, jr. as the agent of Nance and Co. sold 
the negroes to Pope and Hickman ; and for a balance of the 
price took their note payable to, and endorsed by, John Bra- 
han, dated 6th of February, 1819, payable at nine months ; 
which he afterwards endorsed to Nance-and Co. In the 
Spring of 1819, the partnership of Pope and Hickman was 
dissolved, and Hickman assigned all his interest to Pope. 
In December, 1819, Lucas, knowing of the dissolution of 
the partnership, applied to Pope for payment. He offer- 
ed to pay in cotton, but they could not agree as to the price ; 


and after some negotiation it was agreed that the note of 


Hutchings and Co. and Turner, endorsed by Harris, should 
be taken in part payment, and that Pope should pay the ba- 
lance. Pope refused to endorse the note transferred, but re- 
presented the firm of Hutchings and Co. as in good credit, and 
Turner and Harris as respectable planters ; and that it wasa 
good and solvent note. Lucas received the note of Hutch- 
mgs and Co. and the balance in money ; gave up the note 
of P. and H. to Pope, which he cancelled. On the 10th of 
August, 1820, Lucas, instituted suit in Madison Circuit 
Court on the transferred note against Hutchings and Turner. 
Turner, by his plea, denied that he had signed or executed 
the note ; and on the issue thereon, verdict and judgment 
were rendered for him. Hutchings died, and the suit abat- 
ed as to him. Judgment by default was taken against 
Bradford. No evidence appeared of execution thereon, or 
of proceedings against the representatives of Hutchings. 
Dr. Chambers, as agent of Lucas, (who appeared to hold 
the sole interest in the transferred note,) within a week 
after it became due employed Counsel to prosecute on it. 
He had been informed that Turner had declared that it was 
a forgery : and Chambers, supposing that Pope felt much 
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should the forgery be established, mentioned to him the 
name of the Counsel whom he intended to employ ; and 
Pope expressed his willingness that he should be employed. 
Chambers, on going to the oflice of the Counsel for the 
oe of engaging his services, met with Pope there ; 

e believes accidentally. He did not, as the agent of Lu- 
cas, notify Pope to attend to the suit, and that Lucas, in 
the event of failing against Turner, would hold him bound 
by the verdict. 

In the Winter of 1821, James H. Lucas, as agent of John 
R&R. Lucas, came to Huntsville for the purpose of attending 
to the collection of the transferred note ; and Pope acknow- 
ledged to him, that if the note proved to be a forgery, or 


the parties liable thereon proved to be insolvent, the firm of 


Pope and Hickman was bound for the amount. 
The sixth bill of Exceptions states, that defendants, by 


their Counsel, moved the Court to instruct the Jury that if 


they believed from the testimony that due notice was not giv- 
en by the plaintiffs to Egbert Harris, the endorser of the note, 
described in the fourth and fifth counts of the declaration, 
and to the defendants of the failure of the makers to pay, 
that the acknowledgment of Pope (after failure to give such 
notice) that he was liable to pay the same, could not bind 
Hickman ; and that the plaintiffs could not recover in this 
action.—To instruct the Jury that unless they believed 
from the testimony that Pope had transferred the note by 
the authority of Hickman, (which authority they could not 
infer from the partnership which had existed prior to, but 
had been dissolved before, the transfer,) that-Hickman was 
not liable. 

Whereupon the Court instructed the Jury, that if they 
should believe that the signature of Turner was not a for- 
gery, the law which was to govern them was according to 
the instructions prayed for ; but that if from the testimony 
they should believe that Turner’s signature to the note was 
a forgery, and that the note was given in payment of the 
debt of Pope and Hickman, such notice and such authority 
from Hickman to Pope to make the transfer was not neces- 
sary in order to entitle the plaintiffs to recover. 

The assignments of Error, on which the decision of the 
case turned, were, . 

1, There is no cause of action in the declaration. 

2, The proof did not support the averments in the decla- 
ration. 

3d, 4th, 5th, 6th and 7th. There is.no cause of action in 
the Ast, 2d, 3d, 4th, or 5th counts of the declaration. 
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13th and 14th, The Court below erred. in refusing to >=ctuser, 182%.. 
give the instructions asked for by the defendants’ Counsel, “Vv 
and in the several instructions and opinions given to the Jury Pepe and 


; : g Ly . Hickman 
and excepted to in the 6th bill of Exceptions. v. 
—_ 
° i Sasa : 10. 
Hopkins for piaintiffs in Error—We contend that this. oman 


declaration shews no cause-of action against Pope and Hick- 
man. 

When Lueas received from Pope the note of Hutchings 
and Co. and Turner, Pope and Hickman were no longer 
partners. This note was taken in discharge of theirs, not 
to Nance and Lucas, but to Davis. There was 1 new con- 
tract made by new parties on both sides. 12 John. 409. 
Pope received and cancelled the surrendered note. Hick- 
man had assigned to him all the partnership effects. -It 
does not appear that Pope was insolvent. Lucas was fully 
informed of the dissolution of the partnership, and must 
rely solely on the new coritract which he has made and 
the new security which he has taken. 4 Esp. R. 89. 5 
Esp. 102. 14 East. 239. Even a judgment, by the note 
of one of the parties jointly liable, is discharged so far as 
to enable him to sustain an action against the party who 
was jointly liable with him. LI John. 518. The transfer 
of the note was the separate act of Pope. If he had so in- 
tended, he could not have bound Hickman. by it. There 
was no privity of contract between Lucas and Hickman ; 
and for any cause of action arising on the transfer of .the 
note, Hickman was not liable, and could not be without his 
express assent, which does not appear. This last contract, 
too, was not for the benefit of Nance and Co., but for the 
benefit of Lucas alone. But if Hickman be not liable, 
Pope is not, because there is a misjoinder. The contract 
as to the parties is not such as was declared on. 1 Ch. Pl. 
31, 34. 19 John. 109. 2 John. 213. Tom v. Goodrich. 
20 John. 76. 16 John. 273. 3 John. 528, 4 John. 227. 
19 John. 154. 

But neither Pope nor Hickman is liable. How would the 
case stand had they endorsed the note? An endorsement 
is a contract whose implied terms are to be ascertained by 
the known rules of law. Here is no sufficient averment 
or shewing of such diligence as to the parties first liable as 
was necessary to fix the liability on the defendants in the 
action. A transfer by delivery is also a contract, and the 
hability of the party transferring is to be tested by similar 
rules. Take the case in the most favourable light for the 
plaintiffs in the action—On the transfer of the note, what 
was implied as contracted to be done on their part? Evt- 
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. with or without security, it seems clear from the authorities 


ver of the several parties liable thereon. The most whicl» 
can be made of Pope’s undertaking is, that he is liable so 
far as {after timely resort to all such means) the note shall 
prove to be unproductive. Due diligence must be used, 
and ail the liabilities on it must be exhausted, before the 
plaintiffs can resort to us. But it will probably be contend- 
ed that this case comes within the principle of a payment 
in bank notes which turn out to be forged, and that Pope 
and Hickman are liable on the original consideration, or on 
the cancelled note to be considered to be revived. ‘To ad- 
mit that this would have been the effect of payment in forg- 
ed bank notes cannot prejudice our caSe. Such payment 
is in the usual course of the business of a mercantile part- 
nership, and in the contemplation of the partners in con- 
senting to be bound by the acts of each other. Bank notes 
are treated as cash or other money ; if stolen, they be- 
come the property of him who receives them in payment 
in ignorance of the theft. An execution cannot be levied 
onthem. I Burrow, 459. 9 John. 120. 12 John. 220, 
395. But paying or dealing in promissory notes was not 
the business of this partnership, or in the contemplation of 
the partners when they formed it. A joint obligee or a 
partner after dissolution may release the joint debt. The 
contracts are made subject to this power ; it is, by con- 
struction, a part of the contract. 6 John. 531. 3 John. 
70.. Lucas, by the new contract, without the assent of 
Nance, could discharge Pope and Hickman, as was done 
when he surrendered their note. But the new contract 
was made by Pope alone, and could not affect Hickman. 
By the payment of the note transferred, and the new con- 
tract by new parties, the right of action on the original 
note was at least suspended. By payment in forged bank 
notes the original contract never was discharged ; and, as 
the cases in the books shew, the right of action remains un- 
impaired. But here it was on the new contract only that. 
Lueas could have a right of action. The right and interest 
of Nance were given up; the note was transferred after 
the dissolution of the partnership of Pope and Hickinan, and. 
after the debt was due ; and if Hickman can be held liable, 
partners must in this way be liable for the acts of each 
other at any length of time after their connexion in busi- 
ness has ceased, and no man could be safe in entering into 
a partnership. If Pope, representing himself as_ solvent, 
(as he is here said to have represented the makers and en- 
dorser of the transferred note,) had given his own note 
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But as to the charge of the Court, as shewn by the 6th 
bill of Exceptions—The testimony shews that Pope refus- 
ed to endorse the note, saying that it was a good and sol- 
vent note. To what extent was he bound by this transfer ? 
Can he be held liable unless all due diligence has been used 
to make the note productive ? Hutchings, Bradford, Tur- 
ner, and Harris, were all liable before Pope. He can be 
answerable only in case of their default after all timely and 
legal means to recover of them. There is no averment of 
notice to Harris, of the non-payment by the makers. The 
drawer or endorser is always entitled to notice where the 
bill is drawn under circumstances which induce him to ex- 
pect that it will be honoured. Harris, for aught that ap- 
pears, was ignorant of the forgery, and may have endorsed 
for the accommodation of Hutchings and Co. ; he could not be 
liable unless full opportunity was given to him by the hold- 
er to secure himself, nor can Pope be liable unless his right 
to resort to Hickman had been secured by proper diligence 
on the part of the holder against all the makers and the en- 
dorser. Why has not Lucas taken all the proper steps to 
recover the money from Hutchings and Bradford ? They 
are not shewn to have been insolvent. No judgment was 
recovered against Hutchings—no proceedings appear to 
have been had against his representatives—no execution ap- 
pears to have been issued on the judgment against Bradford. 
19 John. 401. 20 John. 146, 172. 3 Day, 12. Ch. Bills, 
321, and the references there made. 9 John. 121. 4 Hen. 
and Mun. 456. 19 John. 69. In this last case, the note 
was guaranteed as collectable and payable after due course 
of law ; and the guaranty was lost by neglecting for seven- 
teen months to take the necessary steps against the party 
originally liable. Here the note transferred was due on the 
Ist day of dugust, 1820, and the proper steps to recover 
from the estate of Hutchings, from Bradford, and from Har- 
ris, do not appear yet to have been taken. 

The transfer of the note did not* put it on the footing of 
mercantile paper. Our Statute as to this matter, (Laws 
Ala. 69,) extends only to instruments assigned or endorsed. 
The transfer here without endorsement, with express refu- 
sal to endorse, cannot put the case on a better footing for 
defendants in Error than if the note had been endorsed by 
Pope and Hickman. I have endeavoured to shew, that even 
had they endorsed, the plaintiffs in the action have not used 
the necessary diligence to make them liable. 

The Statutes of Virginia and Kentucky give to the as- 
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a the right to sue in his own name, but do not, like ours, 
place assigned bonds or notes on the footing of bills of ex- 
change. The decisions in those States require that all the 
precedent liabilities must be prosecuted to insolvency, or 
that it must appear that they were insolvent when the note 
became due, before the assignee can resort to his assignor. 
The same principles, from the nature of the contract, apply 
here ; something was surely intended by the parties when 
the note was transferred. They did not intend that the ori- 
ginal note, although surrendered and cancelled, should yet 
remain in full force. In transferring and receiving the note 
of Hutchings and Co., the contract cannot be otherwise un- 
derstood than that the party so transferring should be re- 
— only after all the preceding liabilities had been ex- 
sted. 


Hutchinson for defendants in Error.—The first enquiry 
in this case is, was there a new contract on the transfer of 
the notes, and in force at the institution of our suit, or had 
we a right of action on the original contract? The two 
last counts shew the original contract, the transfer of the 
note, the circumstances which rendered that transfer a nulli- 
Pe and left the original contract in full force, and aver de- 
endants’ liability and assumpsit on it. There was no new 
contract. It appears that Pope and Hickman had, but Nance 
and Lucas had not, dissolved their partnership ; that Davis 
to whom the original note was payable, was but their agent, 
and the money, from the making of the note, was due to 
them. ‘The cases read by Mr. Hopkins apply entirely to 
what is termed in the civil law a novation. But the trans- 
fer of the note of Hutchings and Co., &c., was intended as 
a payment. The Record shews that Lucas, in receiving it, 
relied solely on Turner, but Turner’s signature was forged : 
it was therefore not Turner’s note which was paid to him, 
and the payees of the note of Pope and Hickman, like the 
vendor of articles paid for in a bad bill, had a right to re- 
cover on the original consideration. Transferring a note 
does not discharge the original contract unless the receiver 
agrees to run the risk. If a bill be unproductive, it may be 
considered as a nullity. So where both parties are ignorant 
of a forgery, ifthe sale be for money, and notes be taken 
in discharge of the debt, the plaintiff may recover on the 
original consideration. Ch. Bills, 120 to 130. 10 Vez, Jr. 
ex parte Blackburn. 6 Term R. 52. 7 Term R. 60. Ow- 
enson vs. Morse. 6 John. 110. 6 Mass. 321. 2 John. 
455. This last case is, I think, in point and unanswerable. 
17 John. 340. In this case a partner after the dissolution 
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lance, the note when paid to be credited to the firm. Jus- 
tice Yates said, the intent to discharge the other partner 
does not appear, and both partners are liable. 


As to the argument of Mr. Hopkins—that due diligence as er Nance 


to the other makers and the endorser of the note has not 
been shewn, and that Hickman was not bound by Pope’s 
transfer of the note, made after the partnership had ceased 
—How does this contract as to the transfer appear in the Re- 
cord? Is it not shewn that Lucas would not have receiv- 
ed this note in payment but for his reliance on Turner ? He 
relied solely on him. The testimony shews this. The Ju- 
ry were authorized so to infer from it. It was shewn too, 
and they were authorized to infer, that Pope represented 
Pope and Hickman in the transaction. He was making a 
payment of their debt. But this payment as to the sole view 
and object for which it was received was a nullity. To Lu- 
cas it was as worthless as if it had been made in forged bank 
notes ; and but for his reliance on Turner, he would no more 
have received the payment in this note than in forged bank 
notes. In the case cited by Mr. Hopkins from 3 John. 528, 
the partner after the dissolution created the debt ; here the 
debt was pre-existing, its discharge by the acting partner 
was for the benefit of both. The powers of the partner- 
ship, as to things past, continue in the partner who is to wind 
up its concerns so far as is necessary for this purpose. . 6 
John. 267. | Taun. 104, and cases there cited. It was on 
the original contract, and not on the transfer of the note, 
that we charged the defendants. Thisis a sufficient answer 
to the argument as to want of due diligence in pursuing the 
other parties to the note ; and if this position be sound, the 
Court below was right in refusing the instructions prayed 
for, and in charging the Jury that if they believed Turner’s 
signature to be forged, that the notice to the endorser and 
the authority from Hickman to Pope to make the transfer, 
was not necessary to be proved. The Record shews that 
Pope and Hickman bought our property, that we did not re- 
ceive in payment for it what we expected we were receiv- 
ing. The verdict was equitable. A Court of original ju- 
risdiction in such a case would not, I presume, have award- 
ed a new trial. The writ of Error in this case is tantamount 
to an application for a new trial ; and I infer that this Court, 
unless for strong and clear reasons, will not disturb the ver- 
dict. 2 Term R. 44. 3 John. Cases, 125. 


_ Clay on the same side.—The history of this transaction, 
as shewn by the Record. is this: Nance and Co. sell pro- 
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of the price. Pope, some time afterwards, as a payment 
of this note, transfers the note of Hutchings and Co. and 
Turner, endorsed by Harris. Lucas receives it, relying 
solely on Turner; his signature turns out to be forged. 
Nance and Co. by this action sought to recover what re- 
mains due for the property sold, and on the original note of 
Pope and Hickman. They bring an action of assumpsit. 
Does the Record shew that ex equo et bono they have good 
cause of action? Ido not deny that one parol contract 
may be extinguished by another; but has the original debt 
of Pope and Hickman been extinguished’ As to the sole 
object which induced the assent of Lucas to receive the 
transferred note, it was totally worthless ; then the pay- 
ment, like any other contract under the same circumstan- 
ces, is to be considered as null, and the original cause of ac- 
tion revived ; and if so, it is sufficient to declare on it with- 
out adverting to all the consequent circumstances. The 
case cited by Mr. Hutchinson from 7 Term R. 60, 65, 
proves this. So, where there is a transfer of a bill by de- 
livery, not expressly agreed to be taken in payment of a 
precedent debt, or where the drawee has no funds of the 
drawer, the right of action on the original consideration is 
unimpaired. In 6 Mass. R. 321, the vendor received pro- 
missory notes in payment for the rum sold, and the notes 
were afterwards discovered to be forged. In an action on 
the original consideration, Chief Justice Parsons says, If 
the original intent of the parties was to sell and buy notes, 
and pay in rum, the defendant would not be liable in this 
case ; but it would be otherwise if the intent was to sell 
for.money, and ‘for the accommodation: of the purchaser 
notes were received which proved to be forged, and the 
defendant has not paid the money. What was the original 
intent in the contract in the case at bar? Was the trans- 
ferred note a part of the original consideration for the sale, 
or was it received in lieu of the money due on the original 
note of Pope and Hickman? Can a payment in bank bills 
which, if forged, Mr. Hopkins admits would not discharge 
the party from his liability on the original consideration, 
be distinguished from the principle declared to be the law 
in this case? But, in legal contemplation this payment of 
the note was fraudulent: the evidence shews that it was 
taken for Pope’s benefit ; that he represented it to be a 
good and solvent note. Was this true if it was forged—if 
he did not know it to be genuine ? There was an affirma- 


“tion’on his part by which Lucas was deceived as to his sole 


object for receiving the note ; and this rendered the trans- 
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action fraudulent. But fraud makes every contract into #cemsen, 182%. 


which it enters void. Com. Contracts, 37, 38. 6 John. 
110. On the transfer of any instrument there is an im- 
plied warranty that it is not forged. 15 John. 240. The 
decision here, it is true, is incidental, or determining on the 


competency of the witness. But on principle, it would’ 


seem that such warranty is'as much implied on the transfer 
of a note as warranty of title on the sale of a chattel. I 
am not disposed to deny that if acreditor, knowing that the 
partnership has been dissolved, takes a separate note of one 
partner, the other is discharged ; but in the case cited the 
transaction appears to have been in good faith. In the case 
of Tom v. Goodrich, the security executed the bond at the 
request of his co-obligor, and relied solely on him. Not so 
here. Lucas throughout the transaction was endeavouring 
to obtain payment of the original debt due from both part- 
ners. In the case reported in 8 John. 62, three notes 
were surrendered on a mortgage being given, which, by the 
fraud of the debtor, was not recorded. It was held that 
the original debts were revived notwithstanding the surren- 
der of the notes. In the charge of the Court below the 
doctrine applicable to the transfer of the note, as now con- 
tended for by the plaintiffs in Error, was declared to be the 
law governing the case, unless the Jury should believe that 
the signature of Turner was forged. I think that we have 
shewn that if it was forged the payment was a nullity, and 
the right of action on the original consideration was reviv- 
ed ; and the Record shews that this was the right which 
we endeavoured to enforce. A bill of Exceptions to the 
charge of the Court is, in-this country, the same in effect as 
an application for a new trial in England, and should be 
tested by the same principles. On a trial and verdict such 
as this at Nisi Prius there, would the Court of King’s Bench 
award a new trial ? 


McKinley in reply.—Although this subject is new in the 
legal controversies which have been decided :in this State, 
the questions involved have long since been settled in Eng- 
land and by the Courts of other States, An analysis will 
reconcile all the cases. They may be arranged under the 
following classes : 

1, Notes of third persons in payment of a precedent 
debt. Under this head the note of one partner during thé 
partnership for the debt of the Firm is considered as the 
note of a third person. 


2, A note of the same party to the same for the same . 


consideration. ‘This is not an extinguishment of the first 
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an action on the first note, the second must be proved to 
have been lost or destroyed, or must be produced and can- 
celled at the tgial. Under this head the doctrme, that one 
simple contract cannot extinguish another simple contract, 
applies. 

3, Payments in bills of exchange. When it appears at 
the trial that the drawer had no funds in the hands of the 
drawee, or that the bill has been presented for acceptance 
and dishonoured, the original consideration may be resorted 
to, no new liability having been created, and there being a 
perfect right to sue the drawer on the bill so soon as disho- 
noured ; the plaintiff may waive that right, and sue on the 
original consideration. 

4, Payments in money, or in bank notes considered as 

money ; if either turn out to be counterfeit, the thing paid 
having been considered by the parties as the thing due, and 
proving not to be what it was taken for, is regarded as no- 
thing. 
5. Notes of third persons given in payment on fraudulent 
representation of solvency and the like, which the party 
making them knew to be false ; in such cases the fraudulent 
circumstances must be averred and proved. 

6, Promissory notes, or other things received condition- 
ally as payment. The condition (as when paid, &c., to be 
credited,) expressed in a receipt or by the agreement of the 
parties. If the contingency or condition does not appear 
to have happened or been performed, there appears, ac- 
cording to the terms of the agreement, to have been no 
payment. 

I lay it down as incontrovertible that a note of a third 
person received in payment must be .so considered. The 
authorities cited on the other side prove this. Ch. Bills, 
120 to 130. The doctrine of merger has nothing to do 
with that of extinguishment. There appears to me to have 
been a confusion of terms in the argument in this matter. 
A bond, or even a judgment, may be extinguished by parol 
contract, as the whole doctrine of pleading shews. Accord 
and satisfaction is a good bar to an action on a bond, or on 
a judgment. A promissory note received in payment, ex- 
tinguishes a judgment, as the authorities cited on both sides 
shew. If the plaintiffs in the action would resort to the 
original consideration, it is as clear from all the authorities 
as on principle, that the note received in payment must be 
returned, proved to be lost or destroyed, or, on the trial, 
delivered up to be cancelled. This is evident from the 
principles which must govern the rescision of any and every 
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contract. Was the note of Hutchings and Co., &c. returned ? >zcemarn, 1824. 


Did the plaintiffs in the action do any thing whatever to 
place us in the same situation as to the means of collecting 
the money due on it that we occupied at the time of its 
transfer ? Were even all the liabilities on it exhausted ? 
It does not appear, as was said in the opening of this argu- 
ment, but that by due diligence on the part of Lucas, who 
had exclusively the controul of this note, the money might 
have been made from the estate of Hutchings, or from 
Bradford, or Harris. If a bill be not accepted, the holder 
may resort to his remedy either on it or on the original 
consideration. His right of action accrues immediately, 
but he must first take the steps which are requisite on his 
part to give to the party liable. to him the means of re- 
dress from the other parties in the transaction. How can 
it be said that Pope could not have been able to secure 
himself if the note had been returned to him in due time ? 

But it has been said that there was fraud in the transfer 
of the note. It is the first time that I have heard, that in 
the Appellate Court fraud, though not proved or even 
averred in the Record, shall be presumed. Even were it 
admitted that Pope acted fraudulently, is Hickman respon- 
sible for it? If authority were necessary as to this matter, 
the case of Tom v. Goodrich (2 John. 213,; is conclusive. 
I cannot easily perceive why the case of ex parte Black- 
burn should have been resorted to to sustain the. defendants 
in Error. Lord Eldon there said, “If there is an antece- 
“ dent debt, and a bill is taken without an endorsement, 
* and it turns out bad, the demand for the antecedent debt 
“ may be resorted to.” How resorted to? According to 
the common law mode, on the principle of the rescision of 
the contract ; and this rescision must be shewn by the deli- 
vering up of the bad bill. In the case cited from 3 Cra. 
311, Harris v. Johnson, the opinion of the Court appears 
to turn on the obvious injustice of allowing to the same 
person a double satisfaction on the note received as condi- 
tional payment, and on the original consideration, and 
withholding from the debtor who had paid for the note, the 
right of resorting to the party who was liable to him when 
he parted with it. In Sheehy v. Mandeville and Jameson, 
the Court held that the note given and received in dis- 
charge, was a bar to the action on the original considera- 
tion. The case from 7 Mass. 286, we rely on throughout. 
There it was held that the note paid was at the risk of the 
party who received it, unless there was an agreement to 
the contrary. Compare this with the case from 6 John. 
110, and compare both cases with the case on the Record. 
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defendant knew the maker of the note to be insolvent. Is 
any such thing even charged here? Even if fraud in the 
representations as to Turner had been proved, there are 
other liabilities on the note. The contract. was entire and 
indivisible, and the defendants in the action were not liable 
until the second contract had been rescinded. The plain- 
tiffs have themselves averred that the transferred note was 
received in payment of that of Pope and Hickman. The 
gentlemen on the other side have laboured to establish the 
very doctrine for which we contend. If the original con- 
tract was revived, was it not the promissory note of Pope 
and Hickman ; and was not this evidence of the debt or duty? 
They should then have declared on this note. Lwucas, in 
receiving the transferred note, was not connected with 
Nance, nor had Hickman any thing to do with this part of 
the transaction ; and yet the action on it was brought by 
Nance and Lucas v. Pope and Hickman. The Judge of the 
Circuit Court in his charge rested the whole case on the 
forgery of Turner’s signature ; and this, as I have endea- 
voured to shew, was not of itself sufficient either to rescind 
the contract or to give the plaintiffs a right of action. 


4th of January, 1825.—The Chief Justice delivered the 
opinion of the Court. 

In this case the facts, so far as they are considered mate- 
rial, seem to be, That Pope and Hickman purchased from 
William Davis sundry negroes, and in part payment gave 
their note, dated 6th of February, 1819, for $6,662, payable 
to John Brahan or order nine months after date. Brahan 
endorsed the note in blank, and Davis endorsed it to John 
Nance and Co. the defendants in Error. In the Spring of 
1819, the partnership of Pope and Hickman was dissolved, 
and Hickman assigned all his interest in the partnership ef- 
fects to Pope. In December, 1819, John R. Lucas, one of 
the firm of Nance and Co. with a full knowledge that the 
partnership of Pope and Hickman had been dissolved, ap- 
plied separately to Pope for payment of the note. An agree- 
ment was made between them that Lucas should take the 
note of S. D. Hutchings and Co. and Simon Turner, endorsed 
by Egbert Harris, for $6,408, dated 22d day of December, 
1819, payable lst of 4ugust, 1820. Lucas accordingly re- 
ceived this note and the balance of the money from Pope, 
and gave up to him the note of Pope and Hickman, which 
Pope cancelled by striking a pen across the signatures ; and 
so cancelled, it remained in his possession. Pope declared 
that he would not be responsible for the solvency of the 
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makers or endorser of the note paid over, and refused to >#o™mser, 1824. 


endorse it ; but represented Hutchings and Co. to be mer- 
‘chants in good credit, and Turner and Harris to be-respect- 
able planters. At the maturity of the note Luces, as as- 
signee of Harris, instituted suit against Hutchings and 
Bradford, his partner, and against Turner. The suit abated, 
as to Hutchings, by his death. Judgment by default was 
recovered against Bradford. Turner plead that he did not 
execute the note, supporting his plea by affidavit ; and on 
that plea verdict and judgment were rendered in his favour. 
Before the commencement of this suit Pope was apprised 
that Turner had alleged that his signature was forged, and had 
agreed that it would be well to bring suit, but made no ac- 
knowledgment of his liability. There is no evidence of fraud 
on his part ; so far from it, there is evidence that he had offer- 
ed the cotton to Lucas, on the sale of which afterwards made 
to Hutchings and Co. he received the note which he transfer- 
red to Lucas. No notice of demand and non-payment, &c. 
was given to Harris the endorser. No proceedings were had 
against the representatives of Hutchings, and after the judg- 
ment by default against Bradford no farther steps were taken 
against him. On the trial of the case at bar in the Court be- 
low, the presiding Judge charged the Jury that if they believ- 
ed from the testimony that the signature of Turner was a forge- 
ry, and thatthe note was given in payment of the debt of Pope 
and Hickman, they must find a verdict for the plaintiff. The 
Jury returned a verdict for the plaintiff. Exceptions to this 
charge, and several other bills of Exceptions were taken on 
the trial, and the various points growing out of them have 
been argued. But such of them as will affect the decision 
of the case can be examined under this bill of Exceptions 
to the Judge’s charge. 

In the outset of this examination I must declare that my 
researches for a case in point have -been unsuccessful ; but 
in cases analogous to this, principles have been laid down 
which I believe will, when applied to this, relieve it of every 
difficulty. The adjudged cases all go to support this rule— 
that where the note of a third person received in payment. 
of a precedent debt proves to be a forgery, an action will 
lie on the original consideration as though no payment had 
been made ; but this right of action is under these quali- 
fications : the note must be returned as soon as the for- 
gery is discovered. The plaintiff must place the defendant 
in the same condition as to his rights on the forged note 
that he was in when he made payment of it. If the defendant 
acted in good faith, although the note paid may be a forgery, 
he is discharged from all liability if the plaintiff has not 
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est ground for the plaintiffs in the action, that the note paid 
was an entire forgery, it was incumbent on them to return 
or tender it to Pope as soon as the forgery had been disco- 
vered. Turner had refused payment, alleging that his sig- 
nature was forged. This should have warned the plaintiffs 
to act with circumspection, and to avoid every thing like 
negligence on their part. But Lucas, as assignee of Har- 
ris, without offering to return the note to Pope, institut- 
ed suit on it. Pope and Hickman should have been 
placed in the condition in which they were when they paid 
it away. Notice of the non-payment by the makers was 
not given to Harris, and by this neglect he has been relieved 
from all liability to the holder, or to Pope and Hickman to 
whom he was originally liable as endorser. It will thus be 
—— that it is impossible that Pope and Hickman can 

restored to the condition in which they were when they ~ 
transferred the note ; and if they cannot, they are discharg- 


ed from all liability as the case stands on this Record. 


Again, although the name of Turner is a forgery, it does 
not necessarily follow that the note wasof no value. It 
does not appear from the Record that Hutchings and Brad- 
ford were insolvent, or that the money might not have been 
collected from them. Inthe cases in the books where bills 
of exchange have been accepted and paid away in dis- 
charge of precedent debts, and it was afterwards disco- 
vered that the drawer’s name was forged, it has been held 
that the acceptor is not discharged ; and that if the holder 
does not return the bill as soon as the forgery is discovered, 
he is supposed to rely on the acceptor, and the party who 
paid it away is wholly discharged. Here the name of one 
of the makers only is forged, and the instrument is not 
wholly void. The liability of Hutchings and Co. and of 
Harris was not destroyed by the forgery of Turner’s name. 
The plaintiffs in the action were bound to use due diligence 
in protecting the interests of the defendants (as well as 
their own) in the note transferred. 

There can be no doubt that the transfer of the note was 
intended as a payment, and not as security for the pay- 
ment of the precedent debt. Why was the note of Pope 
and Harris given up tobe cancelled? Why did Pope re- 
fuse to endorse? Why pay in money the balance of the 
original debt? Why did Lucas, after discovering that 
Turner’s name was forged, go on to sue in his own 
name? All these circumstances go to shew conclusively 
the intention of the parties to consider it a payment. 

It seems then that the charge of the Judge on the tria’ 
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in the Circuit Court was erroneous. It is the unanimous °®¢™sze, 1824. 
opinion of the Court that the judgment be reversed, and “vy 


that the cause be remanded. He and 
ickman 

Vv. 
Judge Ellis not sitting. John Nance 





Note by the Chief Justice.—Since the decision of this case, 
I have examined with much interest the opinion of the Su- 
preme Court of the United States, in the case of the Bank 
of the United States against the Bank of Georgia, (10 
Wheaton, 333,) and find that the principles here laid down 
have been fully recognized by that Court. Indeed, the Su- 
preme Court of the United States seem to have gone much 
farther, and to rest the question almost entirely on the un- 
derstanding of the parties at the time of paying and re- 
ceiving the notes. If they considered it as payment, and 
not as security for payment of a precedent debt, it would 
be at the risk of the party receiving it. It is not so said in 
so many words ; but the reasoning of Judge Story, and the 
authority on which he rests his opinion, both go to support 
this position. 


Lownsberry and Tylee against Bullard. December, 1824. 


THE Chief Justice delivered the opinion of the majority A second trans- 
< cript being re- 
of the Court. turned ongenerai 

In this case a transcript of the Record was filed with the certiorari, the 
writ of Error at the return term. Diminution was then (ff, lt 
suggested, and a general certiorari awarded, in obedience solely relied on, 
to which a second transcript, materially differing from the 8n¢ one cannot 
first, has been sent up. The defendant in Error alleges the other; buton 
that this last is not perfect, and now moves to amend it by #pplication of de- 

fendant in Error, 
the first. ‘ : ? a specific certio- 

According to the English practice, where the transcript of rari = 
the Record is alleged to be defective, a suggestion of the °“*°°° 
particular defect is made ; the certiorari to the Court below 
is specific, requiring that part of the Record which*is al- 
leged to have been omitted in the first transcript, to be cer- 
tified. The practice in this Court has heretofore been to 
send a general certiorari commanding the clerk of the 
Court below to send up a complete and perfect transcript 
of the Record. According to the English practice both re- 
turns are taken as one Record ; but according to the prac- 


tice which has-prevailed in this Court, both transcripts are 
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peceuses; 1824. certified to be full and perfect. Consequently, if there is a 
wyw yariance, one or the other must be false. If the last is true, 
tiie 34 end the first is false, and can afford no aid to the last. It is the 
v. opinion of a majority of the Court that the motion must be 
Bullerd- = overruled. 

Judge Crenshaw.—I think that the correct practice is ac- 
cording to the doctrine contended for by the Counsel who 
made the motion. If it be suggested that there is diminu- 
tion in the transcript first sent ,up, the omissions may be sup- 

- plied by what is contained in the second transcript, and v- 
ce versa. But if matter in the second be repugnant to, or 
inconsistent with, matter in the first, the repugnant matter 
in the second ought to be rejected. As far as I have been 
able to examine the books of practice, this seems to be sup- 
ported by the law as well as the reason of the case. I am 
of opinion that the motion ought to prevail. 


After this motion had been overruled, the defendant in 
Error moved for a specific certiorari to bring up the Record 
of the judgment as entered in the Court below, which, af- 
ter due consideration, was awarded. Judge Crenshaw dis- 
senting. 


Milis for defendant. 
Randall for plaintiffs in Error. 





December, 1824. McAlpin and Read against Pool. 
1, On appea! THIS was an appeal from a Justice of the Peace to the 
po ag Circuit Court. The a rendered by the Justice does 
‘appeal bond isa not appear in the Record otherwise than by the recital in | 
fon — yo the bond for the appeal to the Circuit Court: “ Whereas 
ment was render- “ judgment by default hath, the day of the date hereof, been 
ota thetrialde “ entered against the above-mentioned R. C. McAlpin, for 
novo,abrief $49 334, together with,” &c., naming the Justice of the 
statement of the Peace by whom the judgment was entered. The statement 
cent, of the plaintiffs’ demand, as filed in the Circuit Court, is, 
“ The plaintiff in this case proceeds to recover of the de- 
“ fendant upon an instrument, the following of which is a 
“ @ true copy ;” and concludes with setting out a copy of a 
promissory note of defendant. -The Circuit Court render- 
ed judgment by default against Mc4/pin and Read his secu- 
rity for the appeal, for the amount of the note and interest, 
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and fifteen per cent. damages. They assigned here as >#cBMs=n, 1624. 
Errors, 4 ew 

Ist, That it does not appear that the Justice of the Peace oe 
rendered any judgment in the case. 

2d, The statement of declaration does not state any 
thing to be due, nor place where the contract was made, 
nor the Court in which the suit was prosecuted. 

3d, The judgment is for damages when none were claim- 
ed in the statement. 


v. 
Pool. 


en re 


Barton and Pickens for plaintiffs. 
Ellis for defendant in Error. 


Judge Saffold delivered the opinion of the Court. 

The appeal bond contains an explicit admission of the 
obligors, who are plaintiffs in Error, of the judgment ren- 
dered by the Justice of the Peace. This.may be regarded 
as ashewing of a judgment sufficient to sustain the jurisdic- 
tion of the Circuit Court ; more especially when the party 
taking the appeal, suffered judgment by default to pass in 
the Court to which he had appealed. 

The statement of the plaintiff in the Circuit Court claims 
a recovery on an instrument of writing, and sets out a co- 
py of it. According to former decisions of this Court, 
the formality and many of the requisites of pleading in 
ordinary actions are not necessary on appeals from Jus- 
tices of the Peace. <A brief statement substantially shew- 
ing the demand, is sufficient. 


Let the judgment be affirmed. 


Melone against Gaines. December, 1824. 


- 


THIS was an action of assumpsit in Washington Circuit A creditor can- 
. . u in ° 
Court, by Young Gaines against Thomas Melone, executor of tion pone tom ‘- 


Lemuel Henry, deceased. General issue—A case was executor after the 
agreed between the parties to the following effect : On the pac oc “a 
—day of — the testator died seized and possessed of a vent, until the 
considerable personal and real estate. By his last will he yng « Pponeree 
appointed Sarah Henry his executrix, and Edmund P. Gaines, the Commission- 
Thomas Melone, and Benjamin S, Smoot, executors. The 5%, 03! hve 
two last proved the will, and qualified, and some time after- portion accord: 

wards made the necessary shewing to the Court, and the M8, '° which the 


: claim is to be 
estate was declared insolvent. The property was sold by paid. 
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puceusen, 1824. order of the Court, and Commissioners appointed to re- 


a 
Melone 
v. 
Gaines. 





(a) Laws Ala, 
336, c. 7. 


ceive and examine claims against the estate ; they proceed- 
ed to receive claims, and prepared a report of such as they 
had allowed, but owing to the absence of one of them 
when the report should have been made, none was ever 
made. A second Board was then appointed, and a further 
time of eighteen months allowed the creditors for bringing 
in their claims. The second Board never made a report. 
After the expiration of this time, the Legislature of the 
Mississippi Territory passed an Act whereby it was provid- 
ed, that if the Commissioners appointed to receive and ex- 
amine claims against insolvent estates shall fail to make 
their final report within the time limited by law, it shall be 
the duty of the Court to make new appointments, or to ex- 
tend the time for the Commissioners to receive claims - 
against such estate, and report thereon to such time as to 
such Court shall seem reasonable and just.(a) After the 

of this Act, the County Court of Washington ap- 
pointed another Board of Commissioners, who reported the 
claim upon which the plaintiff’s action was founded, toge- 
ther with other claims. Whereupon the Court ordered that 
the estate should be distributed among the creditors, who 
should make out their claims with the Commissioners in pro- 
portion to the sums to them respectively due. Owing to the 
delays met with in collecting the debts due to the estate for 
sales of the property and otherwise, the accounts of the 
administration have never been finally settled, and it has 
not been ascertained what proportion of the debts the es- 
tate will be sufficient to pay ; but it is believed that it will 
not pay the full amount. It is not certainly known whe- 
ther the plaintiff’s claim was presented to, or allowed by, 
either the first or second Board of Commissioners. The 
estate came into the hands of the executors ; the County 
Court have not for two or three years taken any order con- 
cerning it, nor is it understood that any application has been 
made to the Court by the parties concerned. The execu- 
tors have paid to the Government about thirteen thousand 
dollars, and the residue of the property, excepting debts 
outstanding, is in their hands. 

On the agreed ease, the Circuit Court rendered judgment 
against Malone for $225 70 with interest, &c. and he appeal- 
ed to this Court and assigned as Errors—That the judgment 
was rendered against him upon the certificate of the Com- 
missioners, who do not appear to have been legally autho- 
rized to decide on the clam—And although the estate has 
been declared insolvent, it has not been ascertained what 
dividend the estate will be able to pay. 
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Crawford and Hitchcock for plaintiff ; Salle -for detend- >8cz™azn, 1824. 


ant in Error. 


Judge Saffold delivered the opinion of the Court. 

From the case agreed, it appears that the time allowed by 
law for creditors to present their claims had expired before 
the third Board of Commissioners was appointed.; and it 
does not appear that this claim had been presented to the 
first or second board. [t seems material to ascertain when 
the estate was declared insolvent, and when the two first 
Boards of Commissioners were appointed ; neither of which 
matters is shewn in the case agreed. If the claim was not 
presented until after the appointment of the third board un- 
der the authority of the Act of 1815, the application of this 
law to proceedings which in legal contemplation had been 
finally adjusted before its passage would revive claims al- 
ready barred by Statute, and might well be questioned. But 
by law it was the duty of the Commissioners merely to de- 
termine and report what claims against the estate were just 
with the sum allowed on each. Then if the report made 
by the third Board of Commissioners could be received as 
evidence of the sum due to the plaintiff in the action, it yet 
appeared that the accounts of the estate had not been final- 
ly settled. It had not been ascertained what proportion of 
the debts the estate would be sufficient to pay, but it was 
not believed that it would be sufficient to pay the full 
amount. The Statute directs, that after a final report of 
the Commissioners, the County Court shall order the resi- 
due of the estate (after paying debts for the last sickness, 
&c.), to be paid and distributed by the executor among the 
creditors, (who shall have made out their claims with the 
Commissioners,) in proportion to the sums respectively due 
tothem. By the aid of the Commissioners’ Report, the 
County Court should have ascertained the proportion of 
each debt which the executor was to pay, and made their 
order pursuant to the Statute accordingly. Such order does 
not appear to have been made. When the plaintiff institut- 
ed this suit, it was uncertain what sum he had a right to de- 
mand of the executor. The suit therefore was premature- 
ly brought. The judgment must be reversed. 


The Chief Justice being a relation of one of the parties, 
did not sit. 
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pscemssr, 1924. 
wy 


Olds against Sargent. 


Certiorarieward- ‘THE Chief Justice delivered the opinion of the Court. 
the opinion st the ‘In this case a motion was made for a certiorari, command- 
Judge on the tri- ing the Clerk of the Circuit Court to send and certify to 
at a the Court this Court a transcript of the opinion of the Judge who pre- 
sided on the trial there. By our Statute, the Circuit Judges 
are required, as to the decisions on all material points, to 
file their opinions in writing, and when a writ of Error shall 
be allowed, the Clerk is required to send a transcript of the 
opinion asa part of the Record. Let a certiorari issue re- 


turnable instanter. 


Note.—The case came from the Circuit Court of Dadlas 
County, the Clerk’s office of which was in the town in which 
the Supreme Court was then sitting. 





December, 1821. ' Cotton against Lane and White. 


In an actionona JUDGE Minor delivered the opinion of the Court. 
(wo ponens er, £dmund Lane and David White declare in assumpsit on 
dence that they @ ore ao of Cotton, made payable to them the 
a names of Lane and. White. On the trial in the Circuit 
partnership with Court, on the general issue, a bill of Exceptions was taken, 
a third who is yet which sets out a copy of the note given in evidence, and that 
admissible. the defendant offered evidence to prove that John B. Norris, 
' at date of the note, was a copartner of Lane and White, and 

was yet alive ; which evidence the Court rejected. This is 

— to be the only matter relied on by plaintiffs in 

rror. 

It is clear that in actions on contracts with partners, all 
the partners (secret as well as public,) who are living must 
join as plaintiffs ; that on the general issue on such a con- 
tract the defendant may give in evidence that there is a 
partner living who is not joined in the action ; and on such 
evidence the plaintiffs, having sued in a right in which ano- 
ther person was entitled together with them, must be non- 
suited, or there must be a verdict against them. But it is 
in this case equally clear that Cotton, by the execution of 
the note, has acknowledged the money to be due to the 
plaintiffs below, and promised to pay it to them in their se- 
parate right. Lane and White, by their partnership with 
Norris, were not necessarily excluded from all dealings ex- 
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cept on the joint account of all three. If the rights of ozcemser, 1824. 


Norris should be infringed by the other members of the co- 
partnership improperly taking securities payable to them- 


a 4 
Cotton 


. . Vv, 
selves separately, or otherwise appropriating the effects of Lane and White. 


the copartnership to their sepauate benefit, redress would 
be afforded on his application to the proper tribunal. But 
surely it is not for Cotton to allege that the money, which 
by his deliberate act he has acknowledged to be due to two 
persons, is not due to them only, but to another along with 
them ; and that his undertaking is to have an effect different 
from the express terms in which he has made it. ‘To sus- 
tain the position now contended for on the part of the 
plaintiff in Error, we must in effect declare that whenever 
any member of a partnership seeks a recovery on a written 
contract, which on its face appears to have been made 
with him in his separate right, he must be prepared with 
other testimony than the writing affords to prove that 
which the party to be charged has by his note expressly ac- 
knowledged. 


It is the unanimous opinion of the Court that the Circuit 
Court rightly rejected the testimony offered, and that the 
judgment be affirmed. 


Pitcher and Remsen against Patrick’s Administrators. 


JUDGE Minor delivered the opinion of the Court. 

This was an action of debt on the joint bond of Pitcher 
and Remsen to Isaac Patrick. Issues were joined, and a tri- 
al had on their joint pleas of payment and set off. On the 
trial they offered to prove and set off a debt due by open 
account from the intestate to Remsen. This evidence was 


rejected, a bill of Exceptions taken, and the matter thereof off. 


is now assigned as Error. 

It has been held that in an action against two on their 
joint note, the individual demand of either may be set off. 
2 Tyler’s Rep. 391. In an action against one obligor, a 
set off or discount in right of the other shall be allowed. 
2 Bay. Rep. 475. Iam not informed of the extent of the 
Statute as to set off in the States where these decisions 
were made, and therefore cannot say what weight those 
decisions should have here ; but I cannot find any case ei- 
ther in the British or American Reporters in which this prin- 
ciple is denied or its force weakened. 


The plgin object of a set off is to determine the rights of 


4] 


SSS 


December, 182. 


Debt by admi- 
nistrators of ob- 
ligee on the joint 
bond of two; un- 
der their joint 
plea a debt from 
the intestate to 
one of the obli- 
gors may be set 
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pacemses, 1824. the parties in one instead of two actions. The plea or evi- 
yw dence of the set off is to be tested by its mutuality with 
Pitcherend the claim set up in the declaration. There can be no doubt 
ee a that o Loreen og have been —— in an action 
ick’s Admi- op this bond against Remsen separately ; that a judgment 
nistrators- for Remsen on such @ plea would nay a opie as. 
tion against his co-obligor; and that a payment by him 
would discharge Pitcher. ‘Though Patrick may have taken 
the joint bond without any view to Remsen’s demand against 
him, and relying on Pitcher only, it can make no differ- 
ence. Mutual credit can be constituted though the parties 
do not mean particularly to trust-each other, as when the 
note, &c., of plaintiff is assigned to defendant before the 
commencement of the action. (3 Term. R. 507. 8 John. 
118. 1 East 375.) So, though the demand were original- 
ly joint, if it afterwards becomes separate, as in an action 
by a surviving partner, a separate debt due from him is a 
good set off. 6 Term, 493.) So a debt due from Cestu: 
ue trust in an action by trustee, (3 Cra. 342. 1 T. R. 
621.) and Courts of law on motion have set off a judgment 
~ in favour of defendant and another against the plaintiff, in 
satisfaction of plaintiff’s judgment against defendants se- 
on" (6 Bac. Ab. 137. 2 Com. Dig. 105. 4 Term. 

-) 





In the case at bar, the money, if recovered, would be as- 
sets in the hands of the administrators, and liable to the 
very demand Remsen now offers to set off. A judgment 
for the administrators in this action would render him liable 
to pay that which, on his demand now offered to be set off, 
he may be entitled to recover back. Why should the par- 
ties be required to resort to two actions to settle that 
which can be as well determined in one? Can there be 
7 doubt that Remsen, if not permitted to prove and sct 
off his demand in this action, would be protected by a 
Court of Chancery from the judgment to the amount of 
Patrick’s debt tohim ? or that the joint debt so extinguish- 
ed as to Remsen, would not be extinguished as to Pitcher al- 
so? But it has been urged that our Statute as to set off 
requires the Jury, if they find that the plaintiff’s debt is, by 
the set off, overpaid, to certify how much the plaintiff is in- 
debted over and above the sum by him demanded ; which 
sum, so certified, shall become a debt of Record, &c. 
{Laws Ala. 457) ;' and as the excess, if found, could not here 
be certified as a debt due to both defendants, testimony 
should not go to the Jury, upon which they could not find 
and certify as required by the Statute. The defendant in an 
action by the assignee of a note, &c.. is to have the benefit 
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of all discounts and sets off possessed or had previous to °™#uBaR, 18%. 
notice of the assignment, (Laws Ala. 69); in such actiona v™ 
debt due from the original payee of the note could unques- Pitcher and 
tionably be plead and proved: yet anexcessinfavourof vv. 
defendant could not by the finding of the Jury be made a Patrick's Admi- 
debt of Record either against the plaintiff, or against the 
payee, who was not a party in the action. The provision 
as to certifying the excess due to defendant was for his be- 
nefit ; it does not exclude him from the benefit of the set 
off, though he may not be able to have the balance certi- 
fied. It is our unanimous opinion that the judgment of the 
Circuit Court be reversed, and the cause remanded. 





—_—- 


The Chief Justice not sitting. 
Barton and Pickens for plaintiffs. 


H. G. Perry for defendants in Error. 


The State ex. rel. James Murray against John B. Ayres. December, 1824. 


JUDGE Saffold delivered the opinion of the Court. ony Sa 
This was an information in the nature of a quo warranto, Governor P fita 
requiring the respondent Ayres to shew by what authority he vacancy holds his 
holds and ‘exercises the office of Sheriff of the County of the neat annual 
Jefferson. He makes a voluntary appearance here, and in lection ‘for Re- 
his answer states, that on the 20th day of March, 1824, he He*aestry’ ‘ee. 
was commissioned by the Governor, Sheriff of the County, sembly. 
to fill the vacancy occasioned by the resignation of John 
McWhorter, who in August, 1829, had been elected to that 
office for the term of three years, which has not yet expir- 
ed. That soon after the date of his commission, he gave 
bond and security, and took the oaths of office as required 
by the Constitution and laws of the State, and entered upon 
the duties of the office. To this answer the Attorney Gene- 
ral-has demurred. 
It is admitted that at the last annual election in Jefferson 
‘County for Representatives to the General Assembly, an 
election was advertised and held for a Sheriff of said Coun- 
ty, at which the Relator, James Murray, was ‘duly elected to 
that office. That on the 17th day of November last, he was 
regularly commissioned by the Governor to:hold said office 
from the first Monday in August last, for and during the term 
of three years ; and that he has given bond, ahd taken the oaths 
of office as required by the constitution and laws. The re- 





bet 
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pacestuen, 1824. spondent claims the right to hold the office during the whole 


The State 


ex. rel. 


James Murray 
v. 
John B. Ayres. 


ly 





residue of the term for which his predecessor had been 
elected. ; 
The question then presented is, whether a Sheriff undé 
“an executive appointment holds the office until the expira- 
tion of the time for which his predecessor had been elected, 
or is his appointment only until the next annual election for 
Representatives to the General Assembly? By the 24th 
Section of the 4th article of the Constitution of the State, it 
is provided that a Sheriff shall be elected in each County by 
the qualified electors thereof, who shall hold his office for 
three years unless sooner removed ; and that should a vacan- 
cy occur subsequent to an election, it shall be filled by the Go- 
vernor as in other cases, and the person so appointed shall 
continue in office until the next general election, when such 
vacancy shall be filled by the qualified electors, and the 
sheriff then elected shall continue in office three years. 
What is to be understood by the appointment of a She- 
riff to continue in office until the next general election, when 
such vacancy shall be filled by the qualified electors? The 
annual election for Representatives to the General Assem- 
bly being simultaneous throughout the State, is commonly 
understood to be referred to by the term “ General Elec- 
tion.” Yet the term is somewhat ambiguous and indefinite. 
But if we look to the subject matter treated of in this Sec- 
tion of the Constitution, it appears that the Section refers 
to the appointment of Sheriffs only. New Counties have 
been laid out since the adoption of the Constitution, and the 
election of Sheriffs in different Counties must therefore be 
made in different years. The times of their elections can- 
not be uniform throughout the State. It would be difficult 
to determine, independent of the context of this Section, 
what election was alluded to by the term “ general election.” 
If it had been intended that the person who had received 
the executive appointment should continue in office for the 
entire residue of the time for which his predecessor had 
been peseies it would have been a solecism to say that at 
any subsequent election the vacancy shall be filled. The va- 
cancy mentioned must be understood with reference to the 
term of the original appointment ; for after the expiration of 
this term, the appointment in such County would be made, 
as in all other Counties, under regular triennial elections. 
We are unanimously of opinion that the respondent was 
entitled to the office only until the next annual election for 
Representatives to the General Assembly. 
The Attorney General and Walker K. Baylor for Relator. 
Fitcheock for Respondent. 
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DEC2MBER, 1824. 


Pv’ 


La Tourette against Baird. 

‘THIS was a Scire Facias against Baird, returnable to the via cae 
Circuit Court of Dallas County, on a bond of Thorington dition is that, the 
and said Baird, to James and Wm. S. La Tourette, dated 10th F'shalt pay all 
day of 4ugust, 1821. The Scire Facias sets out the bond a som Se 
at length, the condition of which is, “that if the above ated etek 
“ bounden John H. Thorington shall well and truly prose- him.” Judgment 
“ cute to effect his writ of Error by him now sued out, and Some 
“ returnable to the next term of the Supreme Court of Er- curity for the 
“rors and appeals for the State of Alabama in_ the suit Same ton” 
“wherein James La Tourette and William S. La Tou- which the writ of 
“ rette, merchants, trading under the firm and style of Wil- Error was taken. 
“ liam S. La Tourette-and Co. were plaintiffs, and the said 
“ John H. Thorington defendant ; and in case he failed there- 

“in, shail pay all costs and damages that may be adjudged 
“or awarded against him by said Court, then,” &c. &c. 
The Scire Facias recites that the judgment referred to was 
at December term, 1821, of the Supreme Court, affirmed, 
and judgment there rendered for ten per cent. damages and 
interest and costs, &c. and requires Baird to shew cause 
why judgment and execution should not pass against him 
for the debt, damages, interest, and costs. He plead nul 
tiel record, which plea was adjudged against him ; but on 
his motion the Circuit Court arrested final judgment. The 
plaintiffs in the Scire Facias here assigned—that the Circuit 


Court erred in arresting the judgment. 
Hi. G. Perry for plaintiff. 
Thorington for defendant in Error. 


Judge Saffold delivered the opinion of the Court. 

The Statute of 1820, under which the bond was taken, 
directs that the person applying for a writ of Error shall 
execute a bond with sufficient security to be approved by 
the Clerk, conditioned for prosecuting the writ of Error to 
effect, and to pay and satisfy the judgment which shall be 
rendered in the said cause by the Supreme Court. The 
condition of such bond, as is prescribed by the Act of 1819, 
is, “ that the said party shall prosecute his writ to effect, 
“ and answer all damages and costs if he fails to make his 
“ plea good.” (Laws Ala. 482, 168.) On the affirmance 
of a judgment, the Supreme Court is required by law to al- 
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paceasen, 1824. low ten per cent. damages to defendant in Error. In cases 
lowed where the judgment of the Court below is reversed, and 
v. «the proper judgment rendered here for the demand of the ~ 
Baird. plaintiff in the action, his debt, &c., are expressly awarded 
————— to him by the judgment of the Supreme Court. Can the 
security in the bond for the writ of Error, conditioned for 
the payment of all costs and damages that may be adjudg- 
ed against him by the Supreme Court be held liable for 
the original debt or principal judgment of the Court below ? 
In all the Statutes on this subject the term “ damages” is 
used to designate the remuneration allowed to the defen- 
dant in Error for the delay occasioned by superseding the 

j nt-which he had recovered in the Court below. 

r Exceptions have been taken to the proceedings, 
to wit: That the Court to which the writ of Error is taken 
is described as “the Supreme Court of Errors and Ap- 
peals.” ‘These latter words in describing the Court can be 
regarded only as surplusage, and do not vitiate. That the 
Sci. Fa. refers to the original judgment of the Circuit Court 
as in favour of William S. La Tourette, when it should have 
described it as in favour of William S. La Tourette and Co. 
Whether this defect is cured by reference to other parts of 
the writ, may be considered more questionable ; but as the 
Exception to the writ first noticed is deemed fatal, it will 
be unnecessary to scrutinize the two last. The judgment of 
the Circuit Court must be affirmed. 





December, 18%. Bowman against Gary. 


On.a trial before A WARRANT was issued by a Justice of the Peace 
Ney: he aw against Gary at the suit of Bowman, on a note for $35. 
may set off adebt Gary offered to prove a set off; the Justice being of opi- 
exceeding $50. ion that his claim was unliquidated and above his jurisdic- 
tion, rejected the testimony, and gave j ent against Ga- 
ry, from which he appealed to the Circuit Court. On the 
trial in the Circuit Court he offered in evidence written ar- 
ticles of ement between him and Bowman, dated Ist of 
February, 1822, by which he rented to Bowman a house 
and lot in consideration of $15 a month, Bowman to build 
akitchen, &c., ‘and make’ such other improvements on the 
Iét as both should think necessary ; the work to be rated as 
customary, agreeably to prices in the town; and offered 
to prove that something more than $147 was due from the 
plaintiff to him for rent; that the plaintiff had made im- 
provements on the lot: and that, after allowing for these and 
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for the amount of his note to the plaintiff, a balance of 30 
or 40 dollars remained due to him. The plaintiff objected 
to this testimony ; the Court overruled the objection, and 
permitted this evidence to go to the Jury, and instructed 
them that if the balance of the defendant's claim, after de- 
ducting the amount of the plaintiff’s, should not exceed $50, 
that they could find for the defendant, and certify to the 
Court what sum they found to be due from plaintiff to de- 
fendant over and above what was sufficient to satisfy the 
plaintiff's demand. The Jury returned a verdict for the 
defendant, and certified that a balance of $29 20 was due 
tohim. The Circuit Court rendered judgment against the 
plaintiff for the costs. Bowman prosecuted a writ of Error 
to this Court. The matters relied on as Errors appear in the 


— of the majority of the Court delivered by Judge 
ayle, 


G 

The question embraced by the first and third assignments 
is, Had the defendant a right to set off a demand for a sum 
beyond the jurisdiction of the Justice ? 

he Statute directs that if two or more dealing together 
be indebted to each other upon bonds, bills, bargains, pro- 
mises, or the like, and one of them commences an action in 
any Court, if the defendant cannot gainsay the’deed, bar- 
gain, or assumption, upon which he is sued, it shall be law- 
ful for such defendant to plead payment of all or part of 
the debt or sum demanded, and give any bond, bill, receipt, 
or account in evidence. (a) If there were any doubt as to 
the propriety of admitting the set off on the trial before the 
Justice, it is very clear that the right was secured to the de- 
— on the trial de novo before the Jury in the Circuit 

ourt. 

The other assignment relates to the certificate of the Ju- 
ry of the balance due from the plaintiff to the defendant. 
As to this matter the Statute is but directory to the Jury, and 
the certificate forms no part of the verdict. Let the judg- 
ment be affirmed. 


Judge Saffold dissenting. 


Judge Crenshaw having presided in the Court below, did 
not sit. 


Thorington for plaintiff, cited State Constitution, Laws 
Ala. 926, 510. 


Walter Crenshaw and H. G. Perry for defendant in Error. 
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DECEMBER, 1824, 
PY . 
Bowman 


v. 
Gary. 


(a) Laws Ala. 
457. 
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Harris and Farrow against Roland Clapp. 


1, Anon-resident ON the 8th day of May, 1822, an attachment was issued 
party cannot un- by a Justice of the Peace of Mobile County, returnable to 
pm A, wow sng Mobile Circuit Court, at the suit of Roland Clapp, a resident 
be compelled to citizen of this State, against Richard Harris and Nimrod Far- 
give security (°° row, oath having been made that they “reside out of the 

ing in the “ State of Alabama, so that the ordinary process of law can- 
2. Walt of Exor _ 20t be served upon them.” The affidavit of the plaintiff in 


lies on a judg- the attachment stated that the defendants “ are justly indebt- 


mentina suit “ed to him the said Roland Clapp in the sum of four thou- 
original stack. “ sand four hundred and thirty ‘dellats twenty-three and a 
a On lacie “ half cents ; that the said Richard Harris and Nimrod Far- 
returnable toCi,. “row reside out of the State of Alabama, so that the ordi- 
cuit or County “ nary process of law cannot be served upon them ; and that 


pe ict “ the attachment is not sued out for the purpose of vexing 
the afidavit “or harassing the defendants, or other improper motive.” 


should state that ‘The Sheriff made return on the attachment “levied on the 
is due after de- following slaves,” (naming them) “ replevied by Turner 
ducting all dis- Starke ;” and also made his return on a summons to Turner 
Gee to defendant, Starke as garnishee, “ served a copy of this subpeena on 
ar that a regular Tyrner Starke this 6th of June, 1822.” 
poem fan On the 18th day of November, 1823, Turner Starke filed 
— ——— 4 poverty vy his “ coe gov and 3 ee 9 a of 
ph = ation ay term , reciting the attachment, and the Sheriff’s 
should shew that return thereon, and averring that at the time of issuing and 
the ‘attactment at the time of levying the attachment, the slaves were not the 
property in the property Harris ae ee —— property ; and 
ands of te &8r- praying judgment, whether the Court will award execution 
a ae ap of thes baits as the property of defendants to satisfy said 
more credible Clapp of his debt, &c. At April term, 1824, the plaintiff 
Hein ‘attachment filed his declaration, and at the same term there was a judg- 
against a non-re- ment by default and order for writ of enquiry, the same 
be an orderof the executed and a verdict rendered for four thousand and thirty 
wy oon and ae = a a ee — en- 
ttoap. tered pursuant to the verdict. e-death of Starke, the gar- 
enemy ty OA rnd gta suggested, and a Sci. Fa. ordered to be issued 
por Nagy and. against his representatives. In the opinion of the Judge of 
publi- ‘ . i 
cation must is- the Circuit Court, as filed and set out in the Record, it ap- 


sue, or its omis- nears that he dismissed the claim of the garnishee made as 
sion be account- ° ° : ; 

ed for. above mentioned, and ordered that his representatives might 
5, It is nota va- 

4 objection to the judgment by default that the garnishee by his plea claimed the property le- 
vied on. 

6, It is not necesgary that the attachment bond should be conditioned for the payment uf the cps{s 





























In the Supreme Court of Alabama. 


contest the right of property, and overruled the motion for 
an order for the sale of the property. Harris and Farrow 
prosecuted a writ of Error to this Court. The assignments 
of Error are stated in the 


Opinion of the Court delivered by Judge Saffold. 

In this case two preliminary motions were made on 
behalf of the defendant in Error; the first, to dismiss 
the writ of Error, on the ground that security for costs 
had not been given pursuant to a notice requiring it ; this 
motion was attempted to be sustained under the Act of 
1807. (Laws Ala. 350, s. 9.) . This Act directs that suits 
by non-resident plaintiffs shall be dismissed if security be 
not given within sixty days after notice requiring it ; and 
that if the security shall be given, and the fees shall not be 
paid when due, the Court may enter up judgment. against 
such security. ‘To render such judgment would be the ex- 
ercise of original jurisdiction not within the powers of this 
Court. In addition to this objeetion, the notice does not 
appear to have been given sixty days before this.motion. 

The second motion to dismiss is on the ground that a writ 
of Error will not lieson a judgment ina suit commenced by 
attachment. It is contended, that as a proceeding by attach- 
ment is a creature of the Statute, and a writ of Error pure- 
ly a common law proceeding, it will not remove a Record 
in such a case, and the Record can be brought up only by 
certiorari. A writ of Error, though a common. law pro- 
cess, is in this State regulated by Statute, and directed to 
be issued on the application of the proper party on any fi- 
nal judgment or decree of a Circuit or County Court.(a) 
The motions must be overruled. We proceed to the con- 
sideration of the assignments of Errors. 

Ist and 2nd assignments. The affidavit on which the 
attachment issued does not state that the sum of money 
sworn to is due, after deducting all discounts and of- 
sets, to the defendants. It does not appear that a regular 
statement of the account current was produced and sworn 
to. 
These matters were necessary under the Act of 1807, 
relative to attachments issued by the Judges of the Supe- 
rior, Circuit, or County Courts; but the fifth Section of the 
Act of 1814, concerning Justices of the Peace and Consta- 
bles, prescribed the requisites of the affidavit and bond, and 
the fifteenth section authorized any Justice of the Peace 
to issue an attachment returnable to the Superior Court, 
if the plaintiff should comply with the requisitions con- 


tained in the fifth Section. By this Section the matters . 
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pacensz®, 1824. by these assignments excepted to as omissions, are not re- 

ey~ quired. . 

Hertis& Farrow “ 3d assignment. It does not appear from the Sheriff’s 
Rowland Clapp. return that the levy of the attachment on the property in 
the hands of the garnishee was made in the presence of one 
or more credible persons, ' . 

The form of the service of the writ is not prescribed by 
its mandate. The law prescribing the manner of service 
was directory to the Sheriff; his return to the writ shews 
that he has levied on specific property, and that the same 
has been replevied. The law has prescribed the manner 
in which the service of ordinary writs of capias shall be 
made, and it has been decided by this Court that if the 
(2) Mayfield v. officer returned such executed, it is to be presumed that he 
— = has executed it as directed by law ; (a) the same presump- 
State. ante, 274 tion is to be made here ; and if the Sheriff has levied the 
—19. — otherwise than as directed by law, he is res- 

nsible. 

The 4th and 5th assignments were not relied on. The 
6th is, that judgment by default was rendered before any 
notice to the defendant had issued to be inserted in the 
public papers of one or more of the States. The 7th, that 
no time was limited by the Court for the defendants to ap- 
pear, put in bail, and plead. 

The Statute of 1807 requires that in all suits commenc- 
ed or prosecuted by attachment, against persons residing 
out of the (then) territory, the Court shall stay all proceed- 
ings for such time as they may think necessary, not less 
than six months nor exceeding one year from the return of 
the process. And when it can conveniently be done, no- 
tice shall issue from the Court to the defendant by post, or 
other conveyance, to be inserted in the public papers of 
one or more of the States. (Laws Ala. 14.) These de- 
fendants were non-residents ; and although there appeared 
to have been been at least two continuances, (one from a 
failure of the term,) a stay of proceedings does not appear 
to have been ordered, nor does ‘any notice appear to 
have issued as required, nor is any reason shewn for the 
omission. 

The defendants appeared, after judgment by default, by 

’ Attorney, and moved in arrest of judgment, for the same 
reasons which are here assigned as Errors. We are of 
opinion that the defect of notice has not been waived ; 
that it should have issued as required ; or, at least be shewn 
by the Record that the Court, for satisfactory reasons, dis- 
pensed with it. r 

The 8th assignment is, that the judgment by default was 
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rendered before it was determined whether the property veczpzen, 1824 
attached was of the defendants’ or of the garnishee. ind 

The claim of the garnishee was only in the form of a Haris & Farrow 
plea filed by his Attorney. The claim, to be noticed as Rowland Clapp. 
such, should have been made by the garnishee in his answer 
on oath, or in other legal manner. Here it was void, and 
rightfully dismissed by the Court below. 

The 9th assignment is, that the bond given by the plain- 
tiff in the attachment, is not conditioned for the payment of 
costs. 

By the Statute which has been shewn to govern this 
case, the form of the condition of the bond as prescribed, 
is, that the plaintiff shall prosecute his attachment to effect, 
and pay the defendant all such damages as he shall sustain, 
&c. The condition of the bond in this case is in strict 
conformity to the Statute. We are therefore of opinion, 
that all the assignments but the 6th and 7th are insuffi- 
cient ; but that on the 6th and 7th, the judgment and 
proceedings of the Circuit Court must be reversed back 
to the declaration, and that the cause be remanded for 
—_ proceedings. Laws Ala. 503, s. 8—13, 14, 19. 

ec. 5. 





Salle for plaintiff. 
Elliott for defendant in Error. 


Judge Crenshaw not sitting. 





White against Saint Guirons. December, 1824 


1, The seal of the Greasury Department of the United States, and the 
signature of the Secretary, are intrinsically evidence to authenticate the 
official acts of the Secretary. 

2, The Acts of Congress, as published in the pamphlet Acts of the Ses- 
sion, may be read on the trial without proof that the pamphlet is authen- 
tic. 

3, Trespass to recover possession may be maintained on a contract be- 
tween the owner of the fee and the plaintiff, in which it is agreed. that 
the plaintiff shall settle, and within three years make certain improve- 
ments on the land, and on performance of certain conditions shall have 
title in fee: and a stranger to the contract cannot resist the recovery of 

ssession on the ground that the plaintiff has not performed or has for- 
eited its conditions. 

4, In such action a right of entry and possession is sufficient, and it is not 
necessary to prove a previous possession in the plaintiff, nor an actual 
ouster. 

5, The plaintiff may recover, though the defendant be in possession of 
less than is declared for. 

6, In such action, damages for mesne profits, es well as the possession. 
may he recovered. 








DECEMBER, 182}. 


PQmy 
White 


o..2 
Saint Guirons. 








~Reporis of Cases argued and determined 


ALEXANDER SAINT GUIRONS declared against Dur- 
rett White, in the Circuit Court of Greene County, for that 
the defendant with force and arms entered the plaintiff’s 
close, being section two of township twenty, in range from 
east (with the exception of the south-east quarter of said 
section,’ more fully known and described in the allotment 
made among the individuals of the French Association, pur- 
suant to the Act of Congress of the third of March, 1817, 
and the list thereof made and confirmed by the Secretary 
of the Treasury of the United States by number 261 ; and 
bounded, &c., and ejected and expelled said plaintiff there- 
from, cut down and destroyed the timber, grass, &c., and 
kept said plaintiff out of possession thereof, from, &c., un- 
til, &c., and received the issues and profits from said pre- 
mises during, &c., and other enormities, &c. General is- 
sue. On affidavit of plaintiff venue changed to Tuskaloos« 
County. Verdict for plaintiff, damages $564 48. Judg- 
ment for plaintiff, and writ of possession awarded. 

On the trial, the defendant took two Bills of Exceptions. 

First Bill of Exceptions. Ist, The plaintiff gave in evi- 
dence the contract between the Secretary of the Treasury 
of the United States, and Charles Villar, Agent of the late 
emigrants from France, who had associated for the purpose 
of forming a settlement in the United States, dated 8th of 
January, 1819 ; with five maps and a list of the allotments 
to said contract annexed, (said maps and list were on sepa- 
rate sheets of paper, and attached only by a ribbon fasten- 
ing,) to which contract were the names of two subscribing 
witnesses, and the seal of the Treasury Department of the 
United States ; and proved by two witnesses acquainted 
with the seal, that they believed the seal annexed to be ge- 
nuine. The plaintiff further proved that the signature of 
the Secretary of the Treasury on the first map was in his 
hand writing, and gave no other proof of the authenticity 
of the contract and maps. 

2dly, The plaintiff read to the Jury as law an Act of 
Congress from the pamphlet Acts of the Session, to all 
which defendant objected ; and as to the contract, insisted 
that Villar’s authority as Agent must be proved before it 
could be read in evidence. The Court overruled the objec- 
tions and admitted the above evidence. 

3dly, The defendant offered to prove that the plaintiff 
was not a French emigrant, and that there were many al- 
lotments in the townships mentioned in the contract, which 
had not been settled within the time prescribed by the con- 
tract ; to whieh evidence the plaintiff objected, and it was 
rejected, 
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Second Bill of Exceptions. 

The ‘only evidence of title given by the plaintiff was the 
contract, maps, -and allotments, as mentioned in the first 
Bill of Exceptions. The defendant requested the Court to 
charge the Jury : 

1, That if any title was conveyed by said contract with 
the plaintiff, it was only an equitable title ; that no estate 
vested in him unless an actual settlement had been made by 
him or for him within three years from the date of the con- 
tract. and in the manner therein prescribed. That the con- 
tract did not convey a sufficient title to authorize a verdict 
for the plaintiff. 

2, That if a legal estate vested in any one on the execu- 
tion.of the contract, it vested in Villar alone ; and the plain- 
tiff could not recover without having shewn title from him. 

3, That the legal title did not pass out of the United 
States by the contract, and that therefore the plaintiff could 
not recover. 

4, That without proof that plaintiff, or some one under 
him, had been in possession of the premises, and that he 
had been actually ousted by the defendant, or debarred an 
entry by him, the plaintiff was not entitled to recover. 

5, That in this form of action the plaintiff could only re- 
cover possession of an estate for years, and could not try 
his title in such action without such an estate having been 
constituted in some one, and that the action must be by such 
lessee. ; 

6, That if the Jury should believe that the defendant, 
at the time of instituting the action, was in possession of 
part only of the premises declared for, they must find for 
him. 

7, That if the Jury should believe that at the time of the 
contract with the Secretary of the Treasury, the defendant 
had adverse possession, the right of entry could not pass to 
the plaintiff by the contract. 

. The Court refused to give any of ‘the instructions prayed 
or. 

It was proved that defendant was in possession of about 
forty-two acres in the south-west part of the south-west 
quarter of the section described. The price of rent was 
also proved, and evidence was introduced going to shew 
that plaintiff had demanded possession from defendant, &c. 


White appealed to this Court, and assigned as Errors, 

Ist, 2d, and 7th, the matters in the Bills of Exceptions. 

3d, 4th, 5th, and 6th assignments. There was a misjoin- 
der in suing in the same action for the possession and for 
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paceussn, 1824 mesne profits. The Jury found the defendant guilty of the 
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trespass and ejectment, and assessed more than nominal 
damages. The Court rendered judgment, awarding the 
writ of possession, and for the damages, when the judgment 
should have been for possession and nominal damages merely. 


Clay for the appellant, contended that a “ legal title” 
was necessary to support this action; that by the evidence 
on the trial, no legal title, if any title whatever, in the plain- 
tiff is shewn ; at most only a contract is exhibited for a ti- 
tle.on the performance of several conditions precedent. It 
was not shewn that he performed these conditions or any 
one of, them. 

This action is instituted under the Statute of December 
17, 1821, (Laws Ala. 1483,) by which the fictitious proceed- 
ings in ejectment are abolished, and it is declared that the 
mode of trying titles to land shall be by the action of tres- 

The rules applicable to ejectment, with the excep- 
tion of the fiction, are to be applied to this action. A re- 
covery in ejectment cannot be had on a mere equitable ti- 
tle in lessor of the plaintiff. The legal title to this land is 
yet in the United States; and the plaintiff here has only a 
right to. acquire a legal title in future upon the performance 

- conditions, and is not in a better situation than one who 
claims under a bond of, or contract with, him who has the 
estate in fee, where the title is to be conveyed when the 
purchase money shall be paid or the other conditions agreed 
on shall be performed. The cases are of the same des- 
po woigae excepting that in the contract under which the ap- 
pellee claims, it is expressly declared that “no patent shal! 
“be granted for any of the land aforesaid, nor shall any ti- 
“tle be obtained therefor, either at law or in equity, until 
“ full and complete payment shall have been made,” &c. 
It will hardly be contended that in the case supposed, an 
——— could be sustained on the bond for title merely, 
although the bond should not contain language so expressly 
restrictive as are the terms of this contract. In such a case 
the remedy must be sought in Chancery ; and here the ap- 
pellee had not perfected his title so as to sustain an action 
at common law. 

It was not proved that the appellee ever had actual pos- 
session. Lease, entry, and ouster were neither proved nor 
confessed. In ejectment it is always necessary to prove 
that the lessor of the plaintiff had a right to enter, by prov- 
ing possession within the limited time in him, or in those 
under whom he claims. How can a trespass be committed 
‘on the possession of one who never had possession? How 
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could he be ejected from lands on which he had never'»ecemsre, 1824. 
entered ? Pw~ 
The Court rejected the evidence offered by the appel-+ White 
lant to prove that the appellee was not a French emigrant. Saint Guirons. 
The appellee claimed under the contract with the Secree ———= 
tary of the Treasury. The Secretary, on behalf of the 
United States, entered into the contract by. virtue of the 
special and qualified power given to him by the Act of Con- 
gress “to set apart and dispose of certain public lands for 
“the encouragement of the cultivation of the vine and 
“ olive ;” was authorized by the Act to contract for the sale 
of the land only with the “ agent or agents of the late emi- 
“grants from France, who had associated together for the 
“ purpose of forming a settlement in the United States.” 
He was not authorized to contract,.and could nat make a 
valid contract with or for the benefit of any other descrip- 
tion of persons. 
The Court rejected evidence going to shew that the con- 
ditions of the contract had not been performed, and in ef- 
fect seems to have charged the Jury that the appellee 
had a right to recover, without proof of having done any 
act required by the contract to be performed on his part ; 
and that the contract, without regard to its conditions, vest- 
ed the legal title in him. Yet the original Act of Congress 
declares that no title shall be obtained, either at law or in 
equity, until complete payment for the..whole four town- 
ships, nor until the conditions of the contract shall be com- 
plied with ; and the supplementary Act goes no farther than 
to authorize a patent to any individual included in the con- 
tract, or to his heirs or devisees, when the conditions of set- 
tlement and cultivation proportioned to his interest in the 
land shall have been complied with. The contract recites, 
that whereas the President of the United States has desig- 
nated and set apart four townships of land, under the pro- 
visions of the Act entitled, &c.; and whereas Charles Vil- 
lar hath produced satisfactory evidence that he is duly au- 
thorized, &c. by the proper number of emigrants, &c. He 
(the Secretary) contracts to sell to him and them the four 
townships, &c. upon the following conditions, &c. 
Ist, Within three years each allottee shall make an actu- 
al settlement on his allotment by himself, or others on his 
account. 
2d, That within seven years there shall be planted at least 
one acre to each quarter section in vines, taken aggregate- 
ly ; also five hundred olive trees on the grant. 
3d, That within fourteen years there shall be cultivated at 
least ten acres of land to each quarter section, taken aggre- 
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DECEMBER, 1824. gately, &c. ; and that upon the performance of the said con- 
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ditions, and payment of two dollars per acre at the end of 
that time, patents shall issue to them or their assigns. 

On the part of the grantees it is covenanted that they will 
duly perform said conditions, and pay for said land 184,320 
dollars. Should not the appellee have been required to 
prove the performance of the conditions ? “Should not the 
appellant have been permitted to prove that the conditions 


‘ had not been performed? In ejectment, the tenant against 


whom his landlord has brought the action, may shew that 
the landlord’s title has expired, and that he has no right to 
turn him out of possession. So here the defendant in the 
action might prove that the plaintiff had not done that 
which was necessary to vest title in him, and to give him a 
right to turn the defendant out of possession. So in a 
ment it is sufficient for defendant to prove a title out of the 
lessor of the plaintiff ; or that his title is determined by its 
limitation, though he, the defendant, had no title in him- 
self. 

~ I call the attention of the Court to the several matters 
stated in the Bills of Exceptions, on which I have not spe- 
cially commented, as they are sufficiently explicit of them- 
selves. 

The verdict and judgment were not only for the posses- 
sion of the land; but also for damages for mesne profits, to 
the amount of $564 ,4%;. We contend that the Statute of 
1821, to which we have referred, does not authorize both 
these causes of action to be determined in the same suit at 
common law. In ejectment the title or right of possession 
only is tried. It is not the proper action to recover mesne 
profits, nominal damages only are assessed. Where an ac- 
tion of ejectment and an action for trespass, assault and 
battery, were joined in the same writ, and there was 
a verdict for the plaintiff and entire damages assessed, 
the judgment was arrested because of a misjoinder. It 
seems then that at common law, the title to land, and 


‘any other cause of action, could not be tried in the same 


suit. It appears to be against the practice and policy 
of the common law, and calculated to produce incon- 
venience, hazard, and confusion, to blend and try in the 
same action matters of such different natures, and whose 
investigation may require evidence of such different descrip- 
tions. The question of title to real estate is too important 
to be tried in connexion with other questions ; the plaintiff 
comes prepared to litigate the title, which is often so com- 
plicated that the question of damages is lost sight of; the 
common law always seeks to simplify issues. Had it not 
heen so considered, the question as to mesne profits coyld 
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as well have been tried in the old action of ejectment as in »#c#uszn, 1824. 


the action which the Statute has substituted for it. The 


Statute of 182] is in derogation of the common law, and 
should be strictly construed. By the Ist Section, the ficti- 
tious proceedings in the action of ejectment are abolished, 
and it is enacted that the mode of trying title to lands, &c., 
“ shall be by action of trespass, in which the plaintiff shall 
“ endorse on his writ and copy writ that the action is brought 
“as well to try titles as to recover damages.” The Sec- 
tion directs the mode of endorsement so as to give specific 
notice of the description of question to be tried—the nature 
of the damages to be recovered is undefined. It is not said 
that the damages in the action shall be recovered for the 
mesne profits. The action sounds in damages, and it may 
well be understood that only such damages were intended 
as are recovered in ejectment. ‘this construction will ac- 
cord with the olaniale which I contend ought to govern in 
giving effect to this Statute. The 2d Section is, however, 
conclusive on this point ; it provides, “that the Jaws now in 
“ force, in relation to the action of ejectment, except as far 
“as relates to fictitious proceedings therein, shall be applied 
“ to the action of trespass, to try titles as aforesaid.” The 
Legislature then have substituted this for the action of eject- 
ment, and except as to the fictitious proceedings, have de- 
clared that it shall be regulated by the same principles. 
Would this have been done had it been intended to enlarge 
the subject matter of the action and the judgment in so im- 
portant a particular? Had it been intended to give to this 
action a complexity not attending the action of ejectment, 
that it should be, not merely .for the trial of titles, but for 
the investigation of all the circumstances necessary to be 
examined in an action for mesne profits, would it not have 
been so expressed in the Statute, and would it have 
been declared, as in the second Section, that the law of eject- 
ment should be applied to this action ?. The mesne profits 
are not once mentioned in this Statute, and its operation 
cannot by construction be extended to matter not mention- 
ed ; to matter which, as we contend, is by the second Sec- 
tion expressly excluded. 

Mr. Clay cited the following authorities in the course ot 
his argument, viz. Runnington on Ejectment, 6, 15 to 18, 
22, 23, 24, 109, 138, 234, 291, 444, 438. 2 Term Rep. 
684. 4 Term Rep. 682. 3 Mass. R.559. 1 Burr. 119. 
6 vol. Laws U. S. 212, and the supplemental Act of 1822. . 


Pickens on the same side.—This action being brought un- 
der the Statute of 1821, we must examine what is its effect. 
A3 
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pscemsze, 1824. We contend that in abolishing the fictions in ejectment, it 


White 
v. 


revives every principle of that action existing previous to 
the invention of the fiction. Before the adoption of the fic- 
tion, an actual lease, — and ouster, were indispensable 
tofmaintain the action. (3 Ikst. 198—200, 202, &e. Adams 
on Eject. 10, &c. 177.) This is proved from its being con- 
sidered originally as an action of trespass in its nature. 3 
Blk. 199, 200.. Adams 6, 33, 34, n.'7, 145. And damages 
only 4 ly originally recoverable in that action for the 
injury. 3 Blk. 119. Adams 7. 

The plaintiff should have entered or done some act equi- 
valent thereto, else he was not capable of receiving the in- 
jury. No demand was made, or, if any, not a legal one ; and 
if he can recover, he can receive redress where he could 
not have sustained an injury, for he never was in possession. 

Again, St. Guirons declares as ona title in fee simple, with- 
out limitation ; but the action of ejectment is for the reco- 
very of the possession of the term of a lessee. It is an im- 
provement on the remedies by .the old writ of ejectione fir- 
mae and of quare ejecit infra terminum, applicable only to 
the redress of lessees. 3 Blk. 198. 2 Esp.1. Adams, 2 
to 10. The plaintiff then cannot sustain this action by shew- 
ing title of a grade which could not have been tried in eject- 
ment. There is an appropriate and different remedy adapt- 
ed in each case to the nature of the title claimed by the 
plaintiff. If this is not correct, why in every mstance be- 
fore the Statute was the defendant required to confess a 
lease ? and why before the fiction, was the real plaintiff re- 
quired actually to seal a lease to enable him to try his title ? 
because this action was given to lessees only, to recover 
their terms. If the fee was to be recovered, as appears in 
this declaration, the party had to resort to his writ of right. 

It cannot be contended that the contract vested any title 
in the appellee, at least a title sufficient to support this ac- 
tion, when it is contrary to the express tenor of it. Can le- 
gal construction give a force to a contract beyond the im- 
port of words so expressly limiting it? Can there be a le- 
gal title resulting from a contract which in nearly its last 
words emphatically says there shall be no title, either at law 
or in equity ? This is impossible. All legal title, or title 
available at law, is yet in the United States ; and there is no 
hardship in this. It is rather a benefit, for the Government 
has always the right to give possession in a summary way, 
being empowered by law to use military force to dispossess 
intruders. 

If the contract conveys a legal title, it is on condition 
precedent, which. if not performed, may be taken advan 
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tage of by him in possession; because it is the great >mceusrr, 1824. 
nw 


fundamental maxim in ejectment, that the plaintiff must re- 
cover on the strength of his own title, and not on the weak- 
ness of his adversary’s. It is therefore a sufficient defence 
to shew that the plaintiff has not performed a condition 
precedent, or in any other way that the title is out of him. 
_ But if it be a condition subsequent, so as to require the 
grantor to do some act to determine the estate, yet does not 
this case form an exception? must the United States take 
any active step ? or does not the maxim nullum tempus ap- 
ply, so as to’ revest the title immediately on forfeiting the 
condition ? 

The Statute authorizing the holders of certain certificates 
to maintain an action, (Laws Ala. 248, sec. 8,)-may be re- 
lied on. This would prove that even in those cases where 
every thing was consummated-but the formal title, a reco- 
very could not be had before the passage of this Statute. 
But it was intended only to apply to special cases of do- 
nation and pre-emption claims, which were referred to 
Commissioners to investigate, and determine, and to issue 
certificates. In those cases every right was vested before 
the certificate issued ; all after was mere form. But ad- 
mitting that this Statute did extend to cases of ordinary 
certificates to purchasers, those cases are not similar to this. 
In those certificates there is no expression restricting title, 
as in this contract ; again, in the ordinary certificates, one 
condition, the payment of a fourth, has been performed. 
This gives a moral right ; but in this case, at the time of 
contracting, nothing was done by one party ; all was subse- 
quent and might never be performed. 

There ‘was good reason for the Government to be thus 
cautious in this contract ; by this they have it in their pow- 
erto resume possession in case of -non-compliance with 
either condition ; and it was, perhaps, their policy to say the 
grantees should have no title, so as to put them at the ha- 
zard of every one in case of laches in the performance of 
the only condition beneficial to the Government—that of ac- 
tual settlement. 


Mr. Pickens cited, in addition to the authorities above 
mentioned, the following : 

2 Term Rep. 749. 3 Blk.Comm. 203,199. 5 Term 
R. 110, note 4. Burr. 2484. 8 Term Rep. 123,178. 5 
East. Rep. 134. ' 


Stewart for the appellee.—It is said this action cannot be 
maintained on our title. By our Statute, as cited on the 
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ment, and is made a possessory action to try the title to the 
occupancy of land. Was a fee simple necessary to sustain 
an ejectment? It would lie on the demise of a tenant for 
life or for years, or of any one having the right of entry 
and possession. Runn. 42, 12. 1 Chitty’s Pl. 189. 3 
Dallas, 457. 9 Johnson, 299. 1 Bay. 111 ; or of one havy- 
ing merely a license to inhabit for a consideration given, or 
an agreement for a lease, either of which have been held 
to amount to a lease. Runn. 24,27. A mere naked pos- 
session in lessor of the plaintiff, if continued long enough 
to bar an entry, was sufficient without further proof of ti- 
tle. It is urged possession in us was indispensable ; but 
actual entry and possession (except the entry to avoid a 
fine) have never been deemed necessary to support an 
ejectment. Peake’s Ev. 371, noteo. Johns. Cases, 125. 
1 Chitty Pl. 192. 3 Blk. 203, note 1; nor is an actual 
ouster by defendant necessary. See also 1 Term R. 741. 
Doug. 468. Whoever had a right of entry and of posses- 
sion might maintain ejectment. 

The appellant concedes to us no right at all, but says, if 
we have any, they are such‘as can be asserted only in 
Chancery. If we had resorted to Chancery, the argument 
used would still apply with the same force, that “ we should 
“have no title at law or in equity till the conditions were 
“ performed,” and we would have been told that our re- 
medy. was at law ;_for in the very first page of Running- 
ton’s Treatise it is said, whatever be the title, the remedy is 
by ejectment ; and that Courts will go to the utmost extent 
to support this action, it bemg much favoured. The answer 
to the case put, of the obligee claiming under a bond for 
title, is this : that if by the bond or other evidence of con- 
tract with the owner of the fee, it was shewn that the ob- 
ligee had the present right of possession, he could recover 
it in ejectment, even against the obligor having the fee, 
though he could not sustain a writ of right. 

But even if it were considered only as an equitable in- 
terest, then the United States would be considered as stand- 
ing seized to the use of the claimant or grantee, and it is 
provided by the Statute (Laws Ala. 247, Sec. 8,) that the 
possession shall in such cases, by the operation of that Statute, 


be transferred to the bargainee. 


Did not the appellee acquire a right of entry and posses- 
sion by the contract with the Secretary of the Treasury ¢ 
The Government owned the fee simple, and could grant 
the whole, or carve any inferior estate out of it, either by 
Statute, by patent, or through a public functionary designat- 
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ed for the purpose, even without consideration. Here a »#cemser, 1824. 


t has been mada through a public functionary, who has 
acted strictly in accordance with the authority given him, 
and who “ contracts to sell,” &c. the lands, and stipulates 
for the granting of patents on compliance with conditions 
to be performed thereafter. Here are stipulations for a 
present estate absolute, of some kind and of some duration, 
and for a further and greater estate, future and contingent. 
By the supplemental Act of Congress, passed in April, 
1822, the conditions of the contract as originally applicable 
to the Association generally, are to be applied to each emi- 
grant separately, in proportion to his allotment of Jand ; 
St. Guiron’s right is then to be viewed as between the Go- 
vernment and him individually. He undertakes to make 
a settlement on the land ; to plant a certain quantity of 
vines and olive trees within certain periods; and after this 


done, to pay a sum of money at another period. And the 


Government, through the Secretary, appropriates the land 
for that purpose ; agrees to sell it to him that he may per- 
form those conditions ; and if hé does so, he shall receive a 
patent. Deeds are always to be construed, if possible, so 
' as to give effect to the intention of the parties, and: never 
to defeat it ; the intention is to. be supported, even if the 
deed be defective, if by any construction it can be; and the 
Courts will be liberal in such constructions, and are to con- 
strue most strongly in favour of the grantee and most 
strongly against the grantor. These are the great govern- 
ing principles of construction of Deeds. Runn. 8. 10. 24. 
1 tha Rep. 227. It is then clear that the appellee ac- 
quired eo instanti a right to enter and take possession ; such 
was the intent of the parties. The very nature of the con- 
ditions required it: how could he perform conditions of 
settlement and cultivation if he had no right to enter and 
occupy the land? By a contrary construction the Deed 
would defeat itself: entry then was permitted, and the li- 
cense being for a valuable consideration given, became a 
right ; and we have seen that such a license is tantamount 
to a lease, which is a legal estate. 

But it is said our estate is altogether on condition prece- 
dent, and that no title vests at law or in equity till all the 
conditions are performed ; that such is the express limita- 
tion in the contract. 

An estate on condition precedent, is one where no right 
vests at all till the condition be performed. 

An estate on condition subsequent, is one wherein an es- 
tate vests, but may be defeated by a non-performance. 2 
Blk. 154. : 
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pxucrusen, 1824. Here we contend a right did pass to enter and occupy 
~~ the lands at the moment of the execution of the contract ; 
White all conditions whatever, then, must be subsequent to this 
Saint Guirons. right of entry. No condition at all is required to be per- 
————_ formed for three years from the date of the contract. The ‘ 
conditions are such that possession is indispensable to per- 

form them ; then there is a right to this possession uncon- 
ditionally ; for would it not be absurd to say, “ you shall 

settle, clear, and cultivate this land, and yet you shall have 

“no right to enter and occupy it for this purpose ¢” all the 
conditions are subsequent, for no distinction can be drawn 
between them ; there are conditions to be performed in 

three, seven, and fourteen years ; and if one is a condition 
precedent, allare. Although the first one might not be 
performed. in fact, yet the allottee must be permitted to go 

on and perform the others ; for when called upon, he may 

shew a good excuse, (1 Bacon, 678); for instance, some 

act or fault of the grantor which would dispense with the 
performance of ‘the first, and so on to the last. The grant- 

or even could not re-enter after the first condition broken ; 

for there is here no clause of re-entry for his benefit ; and 

no words of “ kimitation,” or “condition in law,” can be 

found in this contract ; the conditions are simply “ condi- 

tions in deed,” 1 Bacon 638. 2 Bkl. 155. Then in fact a 
possessory estate did pass not subject to be defeated by 
non-performance of any condition for fourteen years, and 

the grantees have a right to-the “exclusive” possession 

against the whole world, as alienees of the United States 

for that term.. Not so as to the fee; it is readily admitted 

that the fee was to vest on condition precedent. No title 

at all in the fee vests in St. Guirons till all the conditions 

shall be performed ; and it is as to this title that the words 

of restriction so much insisted on, and so much perverted, 

are used in the contract and Act of Congress, viz. “ nor 

“ shall any title be obtained therefor, either at law or in 
“equity, until full and complete payment,” &c. This clause 

can apply to nothing else than the obtaining of patents, 

grants, or paper title. It was evidently intended by the 
restriction, that untill the performance of the conditions, no 

greater estate should be obtained than that already vested. 

The very words used, “ nor shall any title be obtained,” 

shew that the restriction applied to the future enlargement 

of the estate, and did not divest the right already vested. 

The object was to secure the Government, not to defeat the 

whole t; neither could it defeat it; for if any right 

y the previous part of the contract or grant, any 

after clause defeating it altogether. as this is pretended to 
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do, or imposing conditions impossible. to be performed, >*¢=™san, 1824. 


would be inoperative and void as ee, and 
would be rejected. (Sheppard’s Touch, 88.) 
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It is not denied that we must recover on the strength of Saint Gairons. 


our own title, and that we cannot rely on the. weakness of 
our adversary’s ; nor that if a subsisting title was shewn 
out of us, it would be sufficient to defeat our action. But 
we claim “ under” the title of the United States, in whom 
the fee resides, and not in opposition to it; we hold a por- 
tion of that estate carved out to us, and, as I have endea- 
voured to shew, a right is vested in praesenti to the exclu- 
sive occupancy for fourteen years, equivalent to a leasehold 
estate for that time ; and a fee simple conditional, on eon- 
dition precedent, to vest in futuro. We then rely (to sup- 
port our present estate, at least equal to a leasehold,) on 
the strength of the title of the United States, and a portion 
of it transferred to’ us sufficient to recover in ejectment. 
Is it shewn or pretended that the appellant has an adverse 
title overreaching that of the United States ? 

It is again said that the appellant has a right to shew that 
our title is forfeited by non-performance, or any thing shew- 
ing our title to be at an end. If our title was conditional, 
a stranger to the contract could not take advantage of it ; 
none but the grantor, or he entitled to the reversion, could. 
When an estate is on condition, and the condition not per- 
formed, the estate is not at an end ; it is not void, but only 
voidable. It does not determine till the grantor make an 
entry, take advantage of the forfeiture, and avoid the grant. 
1 Bacon, 638, 658, note a. 2 Blk. 155,156. 3 Co. Litt. 
sec. 351, 218, 6. (3.) Here the grantor does no act to 
avoid, and does not wish to determine, the grant; yet the 
appellant does. Although we have the assent of the right- 
ful owner to retain our estate, yet he contends this is un- 
availing as we have not his ; he, a mere intruder, claims the 
benefit of a forfeiture when the grantor claims none. The 
Government is not exempted from the operation of this 
rule concerning forfeitures, which in truth is a benefit to 
the grantor, because it gives the grantor an election to de- 
termine the estate, or not, at his option. 

The Court below did not err in rejecting the pretended 
evidence that St. Guirons was not a French emigrant. 
This enquiry was for the Secretary of the Treasury to make, 
whether he was within the operation of the Act of Con- 
gress or not ; and he has made it. It was established to his 

, Satisfaction that he was—he has so expressly recognised 
St. Guirons in the contract, and has granted him an allotment 
as such.—He has contracted with Villar as his agent, and 
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authority. Even had the Secretary made the grant to an 
improper person, none but the Government, in a direct issue, 
could defeat it, by scire facias or other proceeding ad hoc ; 
the grant could not be impeached collaterally, nor by one 
not a party, as to whom it is conclusive—(12. Johnson, 81 
to 84.) sides, by the supplementary Act of 1822, each 
grantee is expressly recognised and confirmed in his allot- 
ment. And yet Mr. White assumes a supervising power in 
those matters, and calls on us to prove bor his satisfaction 
what has long since been established and acknowledged by 
the only parties who could have any interest in the en- 


if the objections of the appellant to our title are available, 
and if it be true that we have no remedy in our Courts of 
justice, as seems to be contended, the amount of the argu- 
ment would be this—that although the Government owning 
the fee, and having the power to dispose of the lands, had 
granted to the emigrants a right to go upon and settle them, 
and the grantees had acquired an incohate title, which they 
might perfect so as to vest the fee in them,-and although 
the Government is satisfied with the progress of the settle- 
ment, and has received, besides the covenants of the gran- 
tees for settlement, an independent and absolute covenant for 
184,320 dollars to be paid by the grantees, yet a mere in- 
truder can interpose, and obstruct and defeat the whole 
object of the Government and stipulations of the parties, 
by sens the possession of the premises and debarring 
the tees from entering. For the appellant stands in 
the Record as a trespasser: he shews no title whatever ; 
The history of the country shews that all the lands in 
Greene County lately belonged to the United States: settle- 
ment on the public lands of the United States has been re- 
peatedly "seamen by laws and proclamations. All the 
Acts of Congress authorising even licenses to settle have 
expired. Weare told that the United States have the legal 
right, and they must exert it.. How can they, when‘they 
have divested themselves of the right of possession and 
conveyed it to us? They do not sustain the injury ; and can 
it be urged that the laws give us no remedy to recover our 
possession when wrongfully withheld? It can be said with 
as much plausibility, that if in possession we would have 
no legal geen against unlawful eviction. That a per- 
son should be permitted to withhold land to which he has 
no right, thereby to prevent the rightful claimant from mak- 
ing settlement on it ; then to set up that very want of settle- 
ment as a forfeiture, and thus destroy the claimant’s title bv 
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means of his own trespass, and take advantage of his own &czuszn, 1624 


wrong; would indeed be monstrous! Courts of Justice 
would badly perform their office if they sanctioned such 
doctrine, and the Congress of the United States, the Se- 
cretary of the Treasury, and the association of emigrants 
would indeed have employed their time very poorly in this 
business, for «all their proceedings would have been nuga- 
tory. 

Some other points are made by the first bill of Excep- 
tions, which, though not argued, are relied on and referred 
to; abrief notice of them may not be improper. 

The original contract was admitted in evidence. It was 
authenticated by the seal of the Treasury department of 
the United States. The seal was proved by two witnesses. 
This supplementary evidence was unnecessary and ex abun- 
danti, the seal proved itself, and is of the highest gre of 
evidence. All are bound to know the public seals of the 
executive offices of our own Government, although it may be 
necessary to prove the seal of a private Corporation, 
(Phillip’s Evid. 291. Gilbert’s Evid. 11. 16. 18.) No one 
would contend that a Patent; under the seal of the General 
Land Office, is not evidence per se; yet that is only a sub- 
ordinate office of the Treasury department. ‘This contract 
is moreover recognised and recited in the Act of Congress 
of 1822. By another Act of Congress, passed in 1823, a 
copy of any Record of the Treasury department, certified 
under the seal of that department, is made evidence without 
being sworn to. If a copy is sufficiently authenticated by 
the seal, a fortiori the original must be. 

The exception to the admissibility of the maps’ and list of 
allotments, because attached to the contract only with aribbon, 
seems to me to be a refinement upon objections. The con- 
tract directly refers to a list, and to maps of certain town- 
ships, as being annexed. ‘These maps are annexed, and in 
fact are a part of it, for it would be incomplete without 
them’ The numbers of the townships in the maps corres- 
pond with those mentioned in the contract. The general 
map of the four townships granted, was attested by the 
signature of the Secretary of the Treasury ; his hand-writ- 
ing was proved, and the others are similarly attached.and 
correspond with it. This was then, at least prima facie 
evidence. 

There could be no Error in reading an Act of Congress 
in pamphlet form, and this Exception requires no answer. 
The Court was bound to know the law of the land. 

As to the second bill of Exceptions, it may be said that 
most of the questions thereby raised, on which I have not 
already commented, appear as mere abstract questions, not 
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of the Court to instruct the Jury as to them is not a.fit 
subject of Exception. 17 Johns. Rep. 218 ; and the au- 
thorities there cited, where it is even held, that an omissiow 
to | ¥ on any particular point is not within the reach 
of a bill of Exceptions. The greater part of these objec- 
tions, however, bebe already been answered ; no Error is 
seen in those that are not, and they also can be readily an- 
swered. : 

The 2d Exception is, that if the legal estate vested im 
any one, it was in Villar. Villar contracted only as an 
agent, on behalf of himself and others. ‘The words of the 
contract are “ sell to him and them ;” to whom? the asso- 
ciates named in the list annexed ; again, “ patents shall be 
“ nated to the said individuals or their assigns for the 
“land to which they may be respectively entitled.” Be- 
sides, by the supplemental Act the contract was severed, arid 
each grantee now holds in severalty. 

The 4th Exception has been already answered. The 
objection might be good if the law of trespass governed 
this action ; but it is to be governed by the law of eject- 
ment stripped of its fiction, viz. confession of lease, entry, 
and ouster. This is not an action for an injury to the pos- 
session, but for the recovery of it. The true and only 
question in ejectment in modern days, says Lord Mansfield, 
is, “ who has the possessory right ’”’ 2d Gould’s Esp. 23. 
Bay. 111. Peake’s Ev. 371. 1 John. Cases, 125. ‘The 
charge prayed for as to want of actual ouster was irrele- 
vant. A demand and refusal of possession were proved, 
and this amounts to an ouster. Peake’s Evid. 373, note. } 
Anthon, N. P. Cases, 80. 

As to the 5th Exception: The lease is a part of the fic- 
tion, and the necessity of it is dispensed with by the Sta- 
tute of 1821. If the position of the appellant was true, 
he who had the fee woulé have no remedy for possession 
by this action ; for since the Statute of 1821, he cannot re- 
sort to a fiction; then, to recover, he must seal a real lease, 
and grant away his estate ; and when his lessee recovered, 
if he was of bad faith and refused possession, he would be 
compelled to grant a new lease to another to recover of 
him ; and so on ad infinitum. ‘This would be rather an in- 
convenient remedy ; and if such is yet the law, what the Le- 

islature have enacted in the Statute of 1821 is not the law, 
or it is in conflict with it. As to this action being only 
for the recovery of an estate for years—those ancient no- 
tions are now entirely exploded. Ejectment is the remedy 
1. common use to recover possgssion on any title ; and it is 
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perfectly immaterial what is the lessor of plaintiff’s estate, vecangan, 182g. 


or its duration, if he be only entitled to present possession. 
This is not a writ of right, and the judgment is conclusive 
only as to the present.right of possession ; and if his estate 
is only temporary, when it expires. A similar action will lie 
against him for the possession by any one who can shew a 
right to it. 

The 6th Exception is, that if the defendant was in pos- 
session of part. only of the tract declared for, the Jury 
should have found for him. It is well settled in ejectment, 
that,the plaintiff may recover Jess, though not more, than 
he declares for. He recovers according to his proof. Un- 
der the writ of Habere facias Possessionem he takes posses- 
sion at his peril, and is liable to any person injured if he 
takes more than his own. 2 Phillip’s Ev. 171. If it were 
not so, a trespasser in possession might always prevent the 
plaintiff from coming on the land to measure and ascertain 
its metes, bounds, and quantity, and could always defeat 
the action for the want of that certainty, and succeed by 
his own wrong. It is for this reason that the tenant in pos- 
session must disclaim by plea, and by leave of the Court. 
The Statute (Laws of Alabama, page 463, sec. 14,) pro- 
vides that no Error shall be assigned in any declaration in 
ejeetment after issue joined on the title. 

There can be no Error in the matter of the 7th Excep- 
tion. The charge prayed for under that head would have 
been irrelevant. There was no evidence shewing that the 
defendant had adverse possession at the time of making the 
contract with the Secretary of the Treasury. He was a 
mere trespasser without colour of title. A possession to be 
adverse must be under a title set up in opposition to the 
plaintiff’s, and defining the limits of the possession ; it must 
also have been adverse from its commencement. 12 Johns. 
R. 368. 9 Johns. R. 167,179,180. 16 Johns. R. 301. 
Peake’s Ev. 380, U. 4 Johns. R. 202. Besides, such a 
charge here would have been contrary to law. This rule 
cannot operate against the Government, which is consider- 
ed as being always in possession of its lands, de jure and 
de facto. The reason of the rule cannot apply: there 
could be no maintenance committed in buying the Go- 
vernment’s titles. If a patent had issued, the défendant’s 
possession, even if adverse, could not be a bar to the con- 
veyance and to the patentee’s recovery. It would be no 
answer to one‘ claiming the fee, much less to one claiming 
and entitled to the possession under the United States, in 
whom the fee yet resides. 

As to the alledged misjoinder, the subject of the 3d, 4th, 
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strict construction is to be put on the Statute of 1821, sub- 
ing the action of trespass for that of ejectment, (which, 
however, might well be considered as a remedial Statute,) 
what is its operation on a strict construction? ‘Trespass 
quare clausum fregit was, before the Statute, an action to 
recover damages ; title was often, however, tried in it col- 
laterally ; but the judgment was not conclusive as to title ; 
it was so for the damages only. By this Statute it is made 
so as to the right of possession as well as the damages. 
For this purpose the substantial part of the law of eject- 
ment (which relates only to title,) is adopted and applied to 
this action. But no fiction is allowed ; was not every thing 
nominal in it, fiction ? were not, then, the nominal damages 
a fiction ? then that part of the law of ejectment is not ap- 
plied to this action. It is provided that the plaintiff shall 
endorse on his writ, and thereby give notice that the action 
is brought as well to try titles as to recover damages. In 
the third Section it is said,-that if the plaintiff recover, he 
shall be entitled to. .an execution for possession as well as 
costs and damages. Now, damages for withholding posses- 
sion necessarily followed the recovery in ejectment, though 
not in the same action, yet in quasi a part of the same pro- 
ceedings ; for the action of trespass for mesne profits was 
in the nature of a writ of enquiry, and was only to ascer- 
tain how much was to be given ; the judgment in ejectment 
was conclusive between the parties that damages to some 
extent were due. And although trespass for mesne profits 
might be brought by the fictitious lessee, it was for the real 
intiff’s benefit, for the nominal lessee could not release ; 

is release would be set aside as a contempt. Now there 
is nothing in this Statute “ restricting” a recovery of dama- 
from what they really are down to a nominal amount ; 
and this idea‘is expressly rebutted by the expressed intent 
to discard all fiction. Can any thing, in fact, be more plain 
than that it was the intent of the Legislature that the enqui- 
ry as to the real damages sustained, and the title, should all 
be tried in one action. Can any argument founded on poli- 
v prevail to counteract a positive enactment? But it is 
denied that such is the invariable rule of policy of the com- 
mon law as contended for ; how is it in detinue? Are not 
the title and damages enquired of there in the same action ? 
There can be no doubt as_to the true construction of the 
Statute ; what are its terms? Sec. 1, “ The action is 
brought as well to try titles as to recover damages.” Sec. 
3, “He shall be entitled to an execution for possession as 
well as for costs and damages.” It would really be as 
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absurd that the Legislature, in abolishing ] - DECEMBER, 1824. 
5 e as abs 1¢ Legislature, in a ng long es 


tablished fictions, should establish a new one, and should 
say to the plaintiff in trespass, “ you shall bring your action 
“to recover damages, ‘and shall be entitled to an execution 
“ for damages, but damages sliall not mean damages, but 
“shall mean Zero.”. To the general apprehension of all 
who convey and receive ideas by means of the English 
language, damages in judicial proceedings mean “an equi- 
valent compensation in money for an injury sustained.” 
The Statute, it is true, does not use the words “mesne pro- 
fits,” nor were they used in the declaration and pleadings in 
the action of trespass, as usually brought before the Sta- 
tute, for their recovery, (2 Ch. Pl. 388) ; but the declara- 
tion charged that the defendant took and received the is- 
sues and profits, during the time he kept possession from 
the plaintiff: and so we have charged here, and. so the Jury 
by their verdict have found. 


In addition to the authorities cited in the course of the 


argument by Mr. Stewart, the following were referred to: 


10 Johns. R. 338. Runnington on Eject. 38 to 41, 14, 27. 
3 Term R. 462. 1 Bacon’s Abr. 640. T. Raymd. 404. 
2 Term R. 145. Show. 120, 122.- Caine’s R. 168,—- 


JUDGE Saffold delivered the opinion of the Court.. 

By the first bill of Exceptions, questions are raised as to the 
competency of evidence received on behalf of the plaintiff, 
and other evidence offered by the defendant and rejected. 

The contract given in evidence appears to have been 
signed by the Secretary of the Treasury of the U. States, 
and authenticated by the public seal of that department. 
Such authentication, without any extrinsic aid, is sufficient ; 
The Treasury department, being an important public office 
of the Government, the official acts of the Secretary are to 


be recognised with full faith and credit in our Courts. If 


aid, however, could be conceived necessary, the seal and the 
signature were proved by witnesses. As to the maps and 
list of allotments, direct reference is made to them in the 
contract, and they were a necessary part of it. Under the 
circumstances they were properly admitted. 

The Judge was bound ez officio to know the Act of Con- 
gress, and there could be no Error in hearing it read from 
the phamphlet in which the Acts of the Session were pub- 
lished. - 

From an examination of the Acts of Congress under 
which the appellee claims, and which were cited in argu- 
ment.—The ‘* Act to set apart and dispose of certain public 
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ment of the cultivation of the vine 
“and olive,” and the Act supplemental thereto, it appears 
that the Secretary of the Treasury was vested with the sole 
and exclusive power of ascertaining the authority of the 
agent of the association; and that the Secretary and this 
agent were to decide what persons came within the descrip- 
tion of French Emigrants as named in the Act, and to make 
allotments among them. The contract and maps, &c. an- 
nexed shew that the allotments were so made, and to whom, 
and it is conclusive as to those facts. Moreover, the sup- 
plemental Act expressly recognises Villar as the agent, and 
confirms and severs the rights of the individuals. 

If the conditions as to any other allotment than that of the 
= had not been performed, such failure could not 

ect his rights. Whether he had failed in the performance 
of the conditions as to his own allotment, was a question 
exclusively between him and the other party to the con- 
tract. The Government might claim for a failure to per- 
form the conditions, but a stranger to the contract has no 
right to intermeddle. 

The second bill of Exceptions is as to the instructions 
which the defendant on the trial moved the Court to give 
to the Jury, and which the Court refused to give. 

By the Act of Congress, and the express terms of the 
contract, the four townships of land were appropriated to 
the use of the association of French emigrants. A sale was 
agreed on, and the price and terms fixed. Within three 
years a settlement was to be made by each individual on his 
allotment... Within seven years certain vegetable produc- 
tions were to be planted and cultivated, and within 14 years 
certain other conditions were required to be performed ; 
and then, upon the payment of two dollars per acre, patents 
were to issue. It was agreed that the emigrants should not 
have a complete title, at law or in equity, until by a perfor- 
mance on their part they should be entitled to Patents. 

The immediate possession of the premises was a vital 
right, and was indispensable to the allottees to enable them 
to comply with their engagements with the Government. 
They acquired therefore, substantially by the spirit and ac- 
tual stipulations of the contract, a right to enter, take, and 
retain possession of the lands for a limited time, absolutely, 
and against the rest of the world. This right of posses- 
sion vested immediately, and without any condition, for a 
term of years yet unexpired. They acquired also a right 
to the fee simple, to vest in futuro, on performance of con- 
ditions precedent. ~ 
This form of action has been substituted in this State for 
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the common law action of ejectment, to try title to lands, >*cempan, 1824. 


A fee simple, was not necessary to sustain an ejectment. 
A tenant for years or for life, without expectation of the 
fee, could maintain it, and recover possession if withheld 
from him. In no view of the case can the appellee’s es- 
tate be considered inferior to a lease for years. He has 
a present right (under the United States, in whom the fee 
resides,) of entry and possession, and that is sufficient, he is 
therefore entitled to the benefit of, and can maintain this 
action. 

It is objected that no interest was acquired by the ap- 
pellee, unless he made an actual’ settlement on his allot- 
ment within 3 years. The right passed by the grant re- 
main unimpaired until the Gevernment shall in some way 
determine, or rescind the contract, or at least, until the ex- 
piration of the time allowed for its fulfilment ; and, as be- 
fore stated, this was a matter.in which a stranger had no 
concern. ' 

The objection that if a legal title vested in any one, it 
was in Villar only, is not well taken. He was an agent—the 
allotments were made individually, the titles of the allot- 
tees were severed by the supplementary Act, (if not with- 
out it,) So that no one but the individual to whom the 
allotment was assigned, could demand possession of it. 

The objection that the plaintiff could not recover unless 
he had previously been in possession, and was ousted or de- 
barred an entry, is not available. Upon the principles and 
for the reasons already stated, neither is deemed to have been 
necessary. The fictions of Lease, entry, and ouster have no 
application to this form of action. 

t remains to be examined if there was a misjoinder of 
causes of action, or error in rendering, judgment as well 
for the mesne profits as for the possession of the land. 

The recovery of damages to the extent of the mesne 
profits is an appropriate object of the action of trespass. 
The Statute of 1821 abolishes the fictitious proceedings in 
ejectment, directs that the mode of trying title to land, &c., 
shall be by action of trespass in which the plaintiff shall 
endorse on his writ that the action is brought as well to try 
titles as to recover damages ; and that if the plaintiff shall re- 
cover, he shall be entitled to an execution for possession as 
well as for costs and damages. 'To suppose that in extend- 
ing the remedy by this form of action to the recovery of 
possession as well as damages, and that by the terms used 
in the Statute the Legislature intended to divest the ac- 
tion of trespass of any of its legitimate properties, would 
involve palpable inconsistency. The effect of such con 
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pucemeze, 1824. struction would be a partial redress to the plaintiff by the 
wv’ first judgment, and a second action immediately afterwards, 
White —~_and of the same nature to recover the residue. 

Saint Gairons. | Formerly, where a party was deprived or debarred the 
possession of his lands, his remedy.was attended with un- 
necessary inconvenience and delay. By his action of 
ejectment, with all its troublesome legal fictions, he might 
recover possession of the premises and nominal damages 
merely, and then had to resort to his action of trespass for 
the recovery of the mesne profits, also under the name of 
damages ; and in the last action the judgment in the first 
was an essential, and indeed the chief matter of his evi- 
dence. The experience of the inconvenience of this mode 
of eres appears to have produced the Statute of 1821, 
and to this Statute such a construction should be given as 
will tend to suppress the mischief and advance the reme- 
dy ;- and indeed it would seem to be absurd, that in an ac- 
tion of trespass brought under this Statute, divested of all 
legal fiction, and charging an injury of magnitude, the re- 
covery as. to damages (whatever might be the evidence) 

‘should be limited to a nominal amount merely. 
It is the unanimous opinion of the court that the Judg- 
ment be affirmed. 


Judge Gayle not sitting. 


December, 1824. Hardin Perkins against The Governor. 


tend is conde. JUDGE Ellis delivered the opinion of the Court. 

—" oe This is a writ of Error to the Circuit Court of Tuskaloosa 

tion lessor’s title. County ; the action was debt on a bond for the payment of 
money ; the defendant plead that the band was given in con- 
sideration of a lease for a year of part of the lands reserv- 
ed by the Act of Congress for a seminary of learning in this 
State. The second plea avers that the plaintiff shews no 
right of action in himself. To these pleas the plaintiff in 
the action demurred ; the Circuit Court sustained the demur- 
rer, and gave judgment for the plaintiff; and this matter is 
now assigned as Error. 

It was not competent for the defendant, after having quiet 
possession for the full term of his lease, to avoid his own 
contract by shewing a defective title in his lessor. The de- 
fendant was astopped from denying the plaintiff’s title. Had 
he been evicted before the expiration of the term, the case 
would have been presented under a different aspect. 
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Let the judgment be ‘affirmed. ; DECEMBER, 1824, 


The Chief Justice not sitting. Hardin Perkins 


/ = The Governer: 
Barton and Pickens for plantiff. omit 


White, Attorney General, for defendant in Error. 





Greening, Executor of Greening, against Brown. December, 1824. 


JUDGE Crenshaw delivered the opinion of the Court. 1, A promise of 
This was an action of assumpsit against the defendant, as a hs we 


executor, on a promissory note given by his testator. The takes the case out 
of the Statute of 


defendant plead non assumpsit, and non assumpsit within Six fimitstions. 

years. Replication, a special promise made by the execu- 2, Denmrrer to 
tor, to which there was a special demurrer setting out for ne ay tl am 
cause that the promise of the executor was not averred to ruled, the judg- 
be in writing. The Circuit Court overruled the demurrer rent js final, un- 


and gave judgment for the plaintiff. The defendant now pays and obtains 


assigns as Error, leave to plead far- 
1, That the demurrer was overruled. $, Jaane & 
2, The judgment should have been respondeas ouster, and grin Rescue 
not final: and de bonis propriis 
’ ? : : _ . is Error. 
3, Should have been de bonis testatoris, and not de bonis 
propriis. 


If the action had been on a promise by the executor to 
pay the. debt out of his own estate, the Statute of Frauds 
would require that the promise should be in writing ; but in 
order to take the case out of the Statute of limitations, it 
was not necessary that the promise of the executor should 
be in writing. } 

As to the second assignment—The Record does not shew 
that the defendant prayed for leave to plead further, and the 
Court was not bound to grant it unless it had been asked 
for; but, : 

On the third assignment, the jadgment must be reversed, 
and the proper judgment rendered here. 


H. G. Perry for plaintiff. 


W. Crenshaw for defendant in Error. 
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Jesse Evans against Boggs, Cocheran and Co. 


Death of Plaine THE Chief Justice delivered the opinion of the Court. 
gested if repre. At the last term of this Court the death of the plaintiff 
sentatives do not in Error was suggested, and an order obtained for reviving 
vee writ of the suit in the name of his representatives when known. 
Error abates at It is now said that no representatives have yet been made. 
Caton term. By that /aches, the defendants, who were plaintiffs below. 
ought not to suffer. The suit must abate. If the represen- 
tatives when made have merits, they can bring a new writ 


of. Error. 





December, 1824. George Christian against William Scott. 


Assignee against ‘THIS was an action of debt by Christian against Scott itt 
Obligor of bond Madison County Court, on two bonds for $2000 each, pay- 


pless of fred able to John Evans, and by him assigned to the plaintiff ; to 
snd failure of | which defendant plead failure of consideration and fraud, 
1, Testimony is With leave to give special matter in evidence ; on which issues 
admissible ‘c . were taken and verdict and judgment rendered for defend- 
ee after discover ant. On the trial the defendant proved that the bonds were 
‘ , by given in part consideration for a tract of land sold by Evans 
clligeesubmitted 0 him for $11,000, and that he had given other bonds for 
thisandother the residue of this sum payable to Evans. That Evans, 
— oe when he made the sale, declared that he had a fair title, and 
tion; thatafter that the land was free from all incumbrance. The defend- 


ae hase ant also gave in evidence the following deeds, all for the 


took the beneét same land, to wit: From John Brown and wife, to Caleb 
2 ats fand al. P7Own, dated 9th of March, 1819. From John Brown and 


leged being in Wife, Parmelia and Daniel Brown and others, to Evans, dated 
obliges’s repre. 17th of April, 1820. From Exans, dated 17th of April, 
title to lands sold 1820, to Thomas Brandor in trust to secure to Brown the 
toobligor,on payment of $4,000, and to indemnify him from all damage in 


which there we : A 
omen ing *° co. uence of an attachment, assengale against Evans, 


the bond being ~which had been levied in the hands of Brown as garnishee. 
price if bligee A deed from Evans and wife to Scott, the defendant, dated 
put obligor into 20th day of April, 1820, all of which deeds had been duly 


Saleaeene recorded. The defendant proved that this last deed was 


and takes upon made one day before the deed of trust from Evans to Bran- 
himself the own- don had been recorded, but three days after it had been de- 
avoid the pay- _livered into the Clerk’s office to be recorded. The plain- 


ae iy Soe ge tiff then proved that soon after the sale by Evans to Scott, 
fraud. {there being no proof that Scott knew of the encumbrances 
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on the land,) Evans delivered possession to Scott, who re- >zcemser, 1824. 


tained possession until the time of trial. 


PO’ 


It was also proved that Brandon, the trustee, advertised the Gree Christian 


land for sale, and that Scott obtained an injunction prohibiting 
the sale ; and that afterwards the Court made an interlocutory 
decree (in the above mentioned suit in Chancery,) Scott com- 
plainant, and Brown, Evans, and Brandon defendants by 
consent of the parties, reciting that Scott had given to Brown 
two notes with security fo* $1000 each, and a note without 


personal security for $2000, to secure which it was agreed . 


that the land should remain bound ; and reciting that Caleb 
Brown, the bargainee in the deed first mentioned, had since 
died, and his right to the land had descended to his brothers 
and sisters, five of whom were of full age and five within age ; 
that it was agreed that before Brown should demand pay- 
ment of the second note of $1000 he should produce a 
release from his two oldest sons (who would before 
then have come of full age) of all right and claim to ‘the 
Jand; and that before he could demand payment of the 
note for $2000 he should produce a like release from his 
three youngest children (all of whom would be of age 
before’ this last’ mentioned note should become due), It 
was therefore ordered and decreed, that should Brown, at 
the first term after the 3lst day of March, 1831, (the day 
on which the note for $2000 was payable) produce the re- 
Jease of his five children, who were under age whien the 
above mentioned notes were given, of all right or claim in 
the land ; and make it appear that Scott had failed to pay off 
said note for $2000 and interest thereon ; this Court at said 
term shall dissolve the injunction, and decree a sale of said 
Jand to satisfy said sum and interest. It was proved that 
Caleb Brown had died before the deed from Brown to Evans 
was made. 

The plaintiff then offered to introduce evidence to shew 
that there had been large dealings between Evans and Scott, 
both in North Carolina and in this State ; that after Scott dis- 
covered that the deed of trust had been given to Brandon, 
and after Evans had assigned to the plaintiff the bonds on 
which this suit was brought, the defendant and Evans, with- 
out the presence or authority of the plaintiff, agreed to leave 
their business, including the matter of the sale of this land 
‘and the lien held thereon by Brown, to arbitrators ; that in 
conformity to this agreement, which was by parol, they sub- 
mitted these matters of difference to ; but 
before the submission, said Evans and Scott stated to the ar- 
bitrators that the whole contract in relation to the land was 
rescinded, and that all the aforesaid matters were submitted 
to their award. : 





Wm. Scott. 
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The arbitrators by, parol awarded that Scott should pay 
to Christian the two notes on which this suit is founded (they 
having been previously assigned to him), and that Evans 
should deliver up the other notes, amounting to $7000, to be 
cancelled ; and that Scott should take the land subject to the 
incumbrances arising from said deed of trust and the claim of 
the infant heirs of Caleb Brown. The plaintiff further 
offered to prove that Evans did deliver to Scott said notes 
for $7000, being the balance of the price agreed to be given 
by Scott to Evans for the land, after deducting the amount 

cified in the two bonds on which this action is brought ; 
that Scott agreed to the award, and the notes delivered up 
were cancelled ; all which evidence on the objection of the 
defendant the Court rejected. 

After the evidence was closed, the plaintiff by his attorney 
moved the Court to instruct the Jury, that although Evans 
made fraudulent representations as to his title in the sale of 
the land to Scoft, yet if Scott received possession from Evans, 
and carried the contract into execution by taking upon him- 
self the ownership of the land, payment of the obligations on 
which this suit is brought ‘could not be avoided under the plea 
of fraud. The Court refused to give such instructions, and in- 
structed the Jury that if they should believe that the con- 
tract for the sale of the land was fraudulent, and that the 
bonds sued on were in part of the purchase money, the 
bonds, having originated in fraud, could not be recovered’; and 
that they ought to find for the defendant ; to all which the 
plaintiff excepted, &c. 

On his writ of Error to this Court the plaintiff assigned 
the matter of the bill of Exceptions as Error. 


John M. Taylor for plaintiff in Error, cited 2 Whea. 62. 
4 Taunt. . % John. 259, 376.. 2 John. 1, 395. 2 
Mass. 432. 9 John. 337. Kidd on Awards, 29, 104, 179. 
12 Mass. 134. I Vezy, 367. 2 Vez. 22. 


Clay, for defendant in Error. 

The Chief Justice delivered the opinion of the Court. 

We are of opinion that the Court below erred in rejecting 
the testimony offered, and also erred in refusing to give to 
the Jury the instructions prayed for on behalf of the plain- 
ti... 

Let the judgment be reversed, and the cause be remanded. 


Judge Minor having been of counsel, did not sit. 
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DECEMBER, 1824. 
—~! 
Myrick against Chamblain and Darling. 


DECLARATION in assumpsit by defendants against , 1 After joinder 
plaintiff in Error filed in Mobile Circuit Court at November wiii not, untess “ 
term, 1821. Plea, non assumpsit. Next follows in the Re- prs cme | the , 
cord continued on suggestion of defendant at May term, the cass, grant 
1823—November term 1823 continued, there being no court leave to file addi- 
—February special term 1824, “This day came the par- foynssugnment 
ties by their attornies,” &c.; then follows a verdict and 2, Omission of 
judgment for the plaintiffs in the usual form. Myrick as- °D\"Y of continu: 
signed here as Error—that the Court rendered judgment cord is cured by 
after discontinuance ; to which there was a joinder in Error. ue at 2 

a party. 

Acre, for plaintiff in Error, now moved for leave to file an 
additional assignment, which was resisted by Ruffin for de-. 
fendants in Error. If this motion should be overruled, they 


submitted-the case on the error assigned. 


Judge Crenshaw delivered the opinion ef the Court. _ 

This Court will not extend its discretionary power to aid 
in reversing a judgment. After assignment and joinder in 
Error, nothing but the obvious justice of the case would in- 
duce the Court to receive an additional assignment. We 
do not believe that the justice of the present case makes it 
necessary. 

If there was a discontinuance, the defect was waived by 
the subsequent appearance of the defendant in the action. 

It is the unanimous opinion of the Court that the judg- 
ment be affirmed. 





Dupuy against Gray. December, 1894. 


ASSUMPSIT in the Circuit Court of Limestone County, py hg Declaration 
Matthew Gray against James W. Dupuy as assignor of a °Y SSignCe 
bond whereby Wm. Burns bound ‘himself in the sum of of a bond peys- 
$453 502 to D , conditioned to pay said sum into the ae — ‘tes 
Land Office at Huntsville, according to the terms provided mand, and notice 


by the Acts of Congress for the disposal of the public tag nl 


lands, &c.: viz. one-third on the 11th of February, 1820; 1822, and after 
one-third on Lith of February, 1821; and one-third on, the SS Aad 
ebrua 9 
: when the last in- 
stalment was due, good after verdict. 2, Evidence of a parol agreement which would vary the effect 
of the endorsement, not admissible. 
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pecemnsa, 1824. } Ith of February, 1822. Declaration charges that Dupuy as- 
Pw 
Dupuy 


Gray. 








signed the bond to Gray on the 11th of May 1821, the 
money being then wholly — and that afterwards, on 
the day of February 1822, and after the 11th day of 
February 1832, Gray demanded payment of Burns ; and on 
the day of February 1822, gave notice of non-pay- 
ment to Dupuy ; concluding with a super se assumpsit in the 
usual form. General issue, and verdict and judgment for 
the plaintiff. 

On the trial the plaintiffin the action proved that the 
notice was given to the defendant on the 15th day of Fe- 
bruary 1822; and by the same witness, who was the only 
one examined on the part of the plaintiff, proved that de- 
mand of the money due on the bond was made of the 
obligor probably a week or three days before said notice 
to defendant ; the witness could not recollect the day dis- 
tinctly, but said that when the demand was made, the obligor 
admitted that the time limited for the payment of the bond 
had arrived. There was no evidence that the defendant, 
after notice of the demand of the obligor, had promised to 
pay, the money to the plaintiff. 

’ ‘The assignment was as follows—* J assign the within 
“ obligation to Mathew Gray, for value of him rec’d. Ith 
“* May, 1822. James W. Dupuy.” . 

The defendent offered to prove that by the agreement, 
in pursuance of which the assignment was made, he was 
nat to be liable until it had been ascertained by a suit 

inst the obligor that the money could not . be collected 
of him ; which testimony on the objection of the plaintiff 
was rejected by the Court. 

The defendant moved the Court to instruct the Jury that 
the law required that the demand of the obligor for pay- 
ment should be made on the last of the three days of grace, 
&c. The Court refused to give this instruction, but in- 
structed the Jury that a demand of the obligor on the day 
appointed for payment, or on any one of the three days of 
grace, unless the last one was a Sunday, was sufficient; to 
all which the defendant excepted. 


Judge Crenshaw delivered the opinion of the Court. 

It appears that the bond was assigned after the two first, 
but before the last instalment was due. Some of the old 
authorities hold out the idea that the penalty of such a bond 
is not recoverable before the last instalment becomes due ; 
but the modern doctrine seems to be, that the action may 
be maintained on failure to pay the first or any of the in- 
stalments. The penalty of this bond was then forfeited, and 
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the debt was due when the bond was assigned. The days >®c#™san, 1824. 
of grace are not allowable on a note or bill endorsed after “"“v™ 
it is due, or payable at sight or on demand ; but the holderor = P&rry 
assignee may.immediately demand payment, and give notice Gray. 
and resort to the endorser. But I apprehend that he may 
wait until the last instalment becomes due, and then de- 
mand payment and give notice. 

‘The blank in the declaration hert as to the time of de- 
mand and notice would have been cause of special de- 
murrer ; but after issue and verdict the objection comes too 
late, for it is then to be presumed from the Record the de- 
mand. was made and the notice given within the proper time. 
The evidence objected to by the defendant to the action 
went to prove a demand as soon as the last instalment be- 
came due, and reasonable diligence in giving notice to the 
assignor, and was properly permitted to-go to the Jury. 

The Court did right in rejecting the evidence offered by 
defendant to prove a verbal agreement. that he was not to 
be liable until it should be ascertained by suit that the money 
could not be collected of the obligor. Such evidence. went 
to vary and control the terms and legal effect of the defen- 
dant’s contract in writing as expressed in the endorsement. 

It- is the unanimous opinion of the Court that the judg- 
ment be affirmed. 





Judge Ellis having presided in the Court below, did not 
sit. 


Wm. B. Martin, for plaintiff in Error, cited—4 Term R. 
148,170. 6 Term R. 123. 1 Esp. R. 231,261. 13 John. 
470. 2 Cain, 343. Ld. Raym. 743. 12 John. 423. 2 
Henry Bl. 336. Chitty on Bills, 339. Laws Ala..67, 68, 70. 
And as to the evidence offered by defendant—2 Mass. R. 
430. Ch. Bills, 183,4. 8 Term R. 379. Peake’s Ev. 
112 note, 113. 1 Anthon’s N. P. cases, 4: 


McKinley for defendant in Error. 
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1824. 
Malone against Stud. 
optbe Record, THE Chief Justice delivered the inion of the Court. 
fon 2 Pies in The principal matter supposed to be relied on as Error 


when filed, and in this case is, that final judgment by default was rendered 
oo - ,. against the defendant ih the action without disposing of the 
ment in vacation issue tende - dt was an action- of assumpsit on a note. 

to- ren- Inthe Record, nena ately after the ene te is a plea of 
ithout dispusing NON- assumpsit, very form set out ; then ws an en 
the of a: in cunaiion of joiguen by by default for want of 
plea. “At the succeeding term judgment was rendered by 
Fiefault. without noticing the plea, The plea has no date, 
and from the order in which it stands on the Record, we 
are bound to presume that it was filed at the same term with 
the declaration. If so, the claim of a judgment in vacation 
was void ;s0 long as the remained, it presented a bar to 
a t, and it should have been. disposed of in some 
way before judgment was rendered. The soe must 
be reversed, and the cause remanded. — 


Raffi for _— —Cranford and Hithcock for defendant 


in I 
eo 


December, 1924. Thomas L, Hallett, i and al. against James P. 


1, Plaintiffs io JUDGE Minor delivered the o inion of the Court. 
Error, after join- + ‘This case was submitted t argument. First, on 
der, fannct cis the plaintiff’s motion to dismiss their writ of Error, because 
2, In action vs. the parties are not the same as to the judgment below ; and 
abe «join if the motion should be overruled, on the Errors assigned. 
ang contin te The case has been regularly called for trial. If the plain- 
ee ne Se. tiffs could. now dismiss their own writ, they might, by suc- 
parately by one 
in bar as to bin, cessive writs of Error and supersedeas, delay execution on 
thi apo ** the judgment-until the writ of Error should be barred by 

ceed to judgment the Statute of limitations. The motion to dismiss must be 
vs. the others. overruled. 

was an action of ass it by Allaire against the 

plaintiffs in Error and John ‘~ % Hogan. The declaration 
charges a joint contract of the four plaintiffs in Error, and 
Hogan with Allaire. The plaintiffs in Error jointly plead 
non assumpsit. Hogan filed his separate pleas, denying that 
he executed the note on which the action was founded 
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After the case was put to the Jury, the plaintiff, setting out »*cemszn, 1824. 
that he cannot deny the matters plead by Hogan, entered a “"V™ 


nolle prosequi as to him; a verdict and judgment were ren- 
dered against the other four defendants, the present plaintiffs 
in Error. The only assignment of Errors now necessary 
to be noticed is that. the cause was discontinued. 

. In an action ex contractu against several, a joint contract 
must be proved ; arid it has been held that if it appear either 
by the verdict, or the plaintiff’s admissions on the Record, 
that the contract declared on is not the contract of any one 
of the defendants, the plaintiff cannot have judgment, in- 
asmuch as a different contract from that which was declar- 
ed on is shewn by the Record. These decisions appear to 
have been made under laws as to joint contracts materially 
different from those which prevail here. In actions of 
trespass it seems always to have been held that the plain- 
tiff may enter a nol. pros. as to one, or that there may be a 
verdict against one of several defendants ; and yet the plain- 
tiff may have judgment against the rest, trespass being in 
its nature several, though committed jointly. 

By our Statute every joint bond, promissory note, &c. 
shall be deemed to have the same effect as if joint and se- 
veral and process may be sued out, and judgment had against 
all or any one or more of the obligors, promissors, &c. The 
Record here shews that the note sued on was not the note 
of the five defendants originally charged by the declaration ; 
but it shews as clearly that it was the note of four of them. 
Its legal effect as to these four must, it seems, be precisely 
the same whether they be charged in this or in a subsequent 
action. Why should the plaintiff be turned round to com- 
mence anew a joint action against these four, and recover 
the same judgment which has been rendered inthis? Our 
Statute, as referred to, seems to me on the question now pre- 
sented to place joint defendants to actions on contract on the 
same footing with joint defendants to actions of trespass. 


It is the unanimous opinion of the Court that the entry 
of nol pros. as to Hogan did not operate as a discon- 
tinuance of the action as to the other four defendants ; 
and that the judgment must be affirmed. 1 Saund. R. 
207, n. 2. 1 Tidd’s Pr. 595. 1 Wilson, 90. 5 John. R. 
159. 2Sellon Pr. 337. Laws Ala. 448. 


Rust for plaintiffs. cre for defendant in Error. 


46 


Thomas L. Hal- 


James P. Allaire. 
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McMahon against Crockett. 


Dette see, LN the Circuit Court of Morgan County, McMahon de- 

one plea that Clared in debt against Crockett on a promissory note ; defen- 

defendant re- dant plead nil debit, and another plea, averring generally 

deration for the that he never received any consideration from plaintiff or 

note the note isin any other person for the note ; on both of which pleas issues 

the consideration. Were joined. On the trial the plaintiff offered no other evi- 
dence than the note, and on motion of the defendant the 
Court instructed the Jury, that unless the plaintiff produced 
other evidence of the consideration, they must find for the 
defendant on the plea averring no consideration ; to which 
the plaintiff excepted. Verdict and judgment for defen- 
dant, The plaintiff here assigned the matter of the bill of 
Exceptions as Error. 


Judge Saffold delivered the opinion of the Court. 

The charge of the Circuit Court was erroneous. The 
note was evidence of the consideration. Let the judgment 
be reversed, and the cause be remanded. 


Judge Minor having presided in the Court below, did not 
sit. 


. McKinley and Hopkins for plaintiff. Clay for defendant in 
rror. 


Note.—On the trial in the Circuit Court the Judge was of 
opinion that the second plea mentioned should have been 
demurred to, and that the plaintiff holding the affirmative of 
the issue had taken the burthen of proof on himself; but it 
seems to have been held otherwise in the decisions in Ken- 
tucky, where the Statute is similar to ours. See 1 Littell, 
257, 265. Laws Ala. 462,s. 3, 4. 1 Marshall, 602, 332. 
3-Bibb. 264. 4 Bibb. 67. 
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Wren and Glover against Wardlaw. 


IN the Circuit Court of Dallas County, Wardlaw declar- 1, In ascumpait, 
ed in case aginst Wren and Glover, that he purchased a negro pe a SD 
woman of them, whom on the sale they promised to be ment of scienter 
sound. Breach, that the slave was not sound, whereby she 2° Actumpsit vs. 
became of no value to the plaintiff. There were other two for breach 
counts, of indeb. ass. ins. comp. &c. The defendants se- % warranty of 
parately plead non assumpsit ; on which issues were taken. bill of sale, exe- 
On the trial, a bill of sale for the negro woman from Glover = ome 
to plaintiff, was given in evidence, in which he bound him- he title; parol 
self to make good the right and title, but in which nothing ¢ridence to prove 
was expressed as to the soundness of the slave. The plain- or to prove frau- 
tiff offered parol evidence to prove that the negro was sold dulent represen- 
to him by both the defendants, to the admission of which the fy "amissile.” 
defendants objected ; the objection was overruled and they 
excepted, &c. Verdict and judgment for. plaintiff. They 
assigned here as Error, 

-l and 2, That declaration does not state that the defen- 
dants knew the slave to be unsound, or that the purchase 
was made in consequence of false and fraudulent representa- 
tions made by them or either of them. 

3, The Court erred as stated in the bill of Exceptions. 


Judge Crenshaw delivered the opinion of the Court. 

None of the’ counts in the declaration are in decut; they 
are all inassumpsit. It was therefore unnecessary to aver a 
Scienter, As to the bill of Exceptions—The bill of sale if 
not proved to have been made_by mistake, or to be fraudu- 
lent, is conclusive as to the right of property, and the cir- 
cumstances accompanying the sale. The warranty of title ex- 
pressed, is an exclusion of all other warranties not expressed, 
and conclusive that the defendants did not warrant the . 
qualities or soundness of the slave. The parol evidence 
going to prove that Wren and Glover both sold the slave, 
was adapted to mislead the Jury, and inadmissible in this 
action. Ifthe declaration had been in decut, it would have 
been proper evidence, because decut being in the nature of 
a tort, Wren would have been as liable therefor as Glover, 
though the property of the slave was in Glover only. It is 
the unanimous opinion of the Court that the judgment be 


reversed. 


Judge Saffold not sitting. 
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DacemBsn, 1824. 
ow 
Administrators of Bebec and Executors of Brewer against 
Charles Miller. 


One of two joint THE Chief Justice delivered the opinion of the Court. 

atte? dies,the ‘This action was founded on abond given by Miller, 

in survivor, and payable to Brewer and Bebee jointly. Bebee died intestate, 

ifboth die, repre- and administration was granted on his estate to one New- 

cannot join. bold. Brewer died, having appointed by his will two ex- 
ecutors. The suit is brought in the name of Newbold and 
the executors of Brewer. On the death of Bebee the right 
of action vested in the survivor Brewer, and on his death 
it went to. his executors. Our Statute has not altered the 
common law doctrine of survivorship as it relates to joint 
obligees. The joinder of Bebee’s administrator is a mis- 
joinder, and was properly taken advantage of on a motion 
in arrest of judgment. Judgment affirmed. 





December, 1824. Harrison against King. 


In action aganst = 1 0th Jan. 1825.—JUDGE Crenshaw delivered the opinion 
srtrect the of the Court. 

contract, - “* P 

death of one be- The only question arising out of the assignment of Errors 
the eat way in this case, which seems worthy of consideration, is, could 
proceed to judg- the action be maintained against Carter B. Harrison; the 
ment egainst the death of Paschal Harrison, his co-defendant, having been sug- 
gested on the Record. 

When the cause of action would survive, the death of 
one defendant being suggested on the Record, the action 
might be sustained against the survivor. This rule of prac- 
tice is universal, and applicable to cases of torts as well as 
contracts. In the present case, the cause of action on the 
contract was good against the surviving defendant, the death 
of his co-defendant having been ested shews his dis- 
— from the action by the act of . The action did 
not thereby abate ; and although the plaintiff might have dis- 
continued this and commenced a new action against Carter 
B. Harrison, the survivor, there is no good reason why he 
should not proceed against him in the action already insti- 
tuted. 


Let the judgment be affirmed. 


Judge Saffold not sitting. 
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W. Crenshaw for plaintiff, cited 1 Bac. Ab. 11,13. 1 Bur- oscamnzn, 1824. 
row, 362. 3 Mod. 249. Laws Ala. 446, 448. enn 
arr 
Sullivan for defendant in Error cited 1 Bac. Ab. Abate- _ King. 
ment, F. 1 Ch. Pl. 436. 2 Saund. 72. n. i. —_— 
The writ of Error in this case issued 20th January, 1824. 
See the Act of 2nd December, 1824. Acts of 1824, p. 4. 





Allen against White and Norris. December, 1824. 


IN Dallas Circuit Court, David White and John. B. Nor- Action by two as 
ris, aS surviving partners of the late firm of Lane and White, arate Covet eG 
declared in assumpsit against William B. Alien for goods the other may 
sold and delivered, &c. On filing the declaration at Septem- Proceed in the 
ber term, 1823, Norris came in proper person and disclaim- 2, In assumpsit, 
ed any interest in the event of the suit. At April term, 1824, poles ay 
Allen came in proper person, and said, “he cannot gainsay ment may been- 
“the plaintiff’s action, but that he owes the sum of three ‘ered for ~ “7 
« hundred and thirty-five dollars damages.” Judgment was by defendant, 
thereupon entered against 4llen for three hundred and thir- without assess- 
ty-five dollars and costs ; and he here assigns as Error, ment by « Jury. 

1, The judgment is entered for both the plaintiffs when 
one of them had disclaimed all interest in the suit. 

2, The judgment should have been interlocutory and not 


final, and the damages should have been enquired of by a 
Jury. 


Thorington for plaintiff; H. G. Perry for defendants in 
Error. 


Judge Crenshaw.—If the contract was made with the 
firm, though Norris at the time of commencing the action 
may have had no interest in it, White had a right to use his 
name. All the copartners must join in an action for a debt 
due to the firm, whether they have an interest in the event 
of the suit or not. 

The judgment was by confession for a sum certain. 

It is the unanimous opinion of the Court that the judg- 
ment be affirmed. 
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Curtis Ladd against Sarah F. Chotard. 


The landiord of WRIT of Error to Tuskaloosa Circuit Court. The de- 
-e., claration charged that the defendant, being the owner of a 
enank =~ ferry, ferry boat, &c. at the falls of Cahawba, and a carrier 
for “ys of goods therein for ,hire, the plaintiff, on the east side of 
rv. © ~~ the river, delivered a waggon, two horses, and divers goods 


cree 


2 








and chattels of his property to defendant ; and defendant re- 
ceived them to be safely and securely carried in the ferry 
boat across the river. Breach, that defendant did not carry 
and deliver the articles so received ; but by her negligence, 
and unskilfulness, and default, they were wholly lost in cross- 
ing the river, &c. Other counts, charging the defendant as a 
common carrier, &c. General issue, and verdict and judg- 
ment for defendant. 

On the trial the plaintiff proved that the defendant was 
the legal owner of the ferry boat ; that the ferry was a law- 
fully established public ferry ; that the defendant had given ~ 
bond as required by law, which bond was in full force at 
the time of the loss charged. The defendant proved that 
when the loss happened the ferry boat was rented to one 
Blake, and that he was in possession and entitled to receive 
the ferriages, and was to pay her a certain yearly rent ; that 
the term of renting was one year, which had begun and not 
expired when the loss happened. On motion of the defend- 
ant the court charged the Jury that at common law she was 
not liable for any a sustained in crossing in the ferry boat 
during the term for which Blake had so rented it ; to which 
plaintiff excepted, &c. 


Clarke for plaintiff; Barton and Pickens for defendant in 
Error. 


Judge Minor delivered the opinion of the Court. 

By the Statute of 1820 (Laws Ala. 396.) no person is 
permitted to open or establish a public ferry without li- 
cense, and bond and security as prescribed. The party who 
seeks his remedy by reason of the bond must bring his ac- 
tion on it. 

A carrier is liable at common law by reason of the hire ; 
so the owner ofa ship is liable because of the freight to 
which he is ent#led ; and the master because the goods were 
committed to his charge. Who is the owner referred to 
in the cases on this principle? Clearly he who is entitled 
to the freight. If the proprietor of a_ship, lighter, or wag- 
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gon hire it for a given time to another who employs it in >#=marn, 1824. 
the transportation of goods, would the mere ownership of “"v™™ 
the vessel or vehicle render the proprietor liable? It is C™tis Ladd 
evident that the bailor in case of loss must seek his reme- Sarah F. Cho- 
dy not against the owner, but against the hirer or master, tard. 
the bailee, to whose charge he delivered the goods, and ~~~ 
who is to receive the freight. Has it ever been contend- 
ed that the proprietor of a house let to be used as an inn 
is liable ‘for the loss of b e &c., delivered in charge to 
the inn-keeper his tenant? All the arguments adduced in 
this case to shew that the tenant of the ferry was but the ser- 
vant of the owner or landlord, and the owner liable for his 
acts, would prove as clearly that the proprietor of the light- 
er, Waggon, or inn in the cases supposed would be liable 
for the goods delivered in charge to the hirer. It is the 
a opinion of the Court that the judgment be af- 

rmed. 





_ Judge Gayle having presided in the Court below, did not 
sit. . 


——— 


Wilson against Outlaw. December, 1824. 


- —_—_ Minor delivered the opinion of the majority of monet suing 
In this case the declaration charges that Wilson, without is not necessary 

any just or probable cause procured an original attachment ° "°°" 

to be issued and levied on the property of Outlaw as an 

inhabitant of another State. Plea, not guilty and issue. By 

the bill of Exceptions it appears that on the trial the Cir- 

cuit Court charged the Jury that in this action it was es- 

sential to prove malice. This charge is here assigned as 

Error. 
No reported case of an action for wrongfully suing out 

an attachment has been cited at the bar, nor is there any 

within my recollection. In the case of Lindsey against 

Larned, in 17 Mass. R. 191, relied on by the counsel for the 

defendant in Error, the plaintiff declared that defendant 

commenced an action against him in Massachusetts on the 

Ist of January, 1819, and in that suit caused his property 

to be attached : that in May, 1819, defendant well knowing 

of the suit then pending in Massachusetts, commenced another 

action for the same cause against plaintiff in East Florida, 

and there caused him to be arrested, and his property to 

he attached. and held in custody for 30 days, when this suit 
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pacensse, 1824. was dismissed and the attachment discharged on account of 


yp oe the prior suit pending in Massachusetts. The Court there 
son 


v. 
Oatlaw. 





held that malice was a necessary ingredient of the action. 
The Gravamen of the charge in that case appears to have 
been the commencement of the second action, which the 
first was pending. The Court seem to have considered 
the case solely on the principles of the liability of a party, 
who had brought an action without sufficient cause, and 
which he failed to sustain. The particular character of 
the process by which the plaintiff’s effects were attached, 
or the laws of Florida regulating such proceedings, do not 
appear to have been considered as involved in the case. 
In actions for malicious prosecution or malicious arrest, the 
malice of defendant must be proved or implied from the 
circumstances, to entitle the plaintiff to recover. Is the 
action for wrongfully suing out an attachment to be re- 
gulated by the same principles? The original attachment 
is a process created by Statute, authorized only in particu- 
lar cases, its abuse carefully guarded against, and the re- 
medy pursued in this way always held liable to strict con- 
struction. By our Statute regulating it (Laws Ala. 15, 


- 19,) the plaintiff in an action so commenced is required to 


give bond and security conditioned to satisfy the defen- 
dant all costs and damages “ awarded for wrongfully suing 
“ out,” (Act of 1807) or all such damages as he or she 
may sustain by the wrongful or vexatious suing out of such 
attachment (Act 1814.) In providing this extraordinary 
remedy for the plaintiff, the Legislature intended also to 
protect the rights of defendants. It was obvious that the 
taking and detention of his property might be ruinous to 
the owner, although there was no sort of malice or cor- 
rupt motive in the party at whose suit it might be attach- 
ed, “Why should the condition prescribed for the bond be 
“ to pay all damages sustained by the wrongful or vexa- 
“ tious suing out” if it had been the intention of the Legis- 
lature that no damages should be recovered unless for the 
malicious suing out? If such had been their intention, 
would not the term malicious readily have occurred and 
been used instead of those employed? A verbal criticism 
can hardly be necessary to prove that the party whose pro- 
perty is attached may find the proceeding wrongful and 
vexatious, that the suing it out may be ruinous to his credit 
and circumstances, though obtained without the least malice 
towards him. The Statutes define the cases in which the 
original attachment may issue. If the plaintiff, under co- 
lour of such process, do, or procure to. be done, what the 
Law has not authorized. and the defendant is thereby in- 
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any other, entitled to redress from the party whose illegal 
or “ wrongful” act has occasioned the injury, although it 
may have been done without malice. 


Judges Ellis and Crenshaw concurred. 


Judge Gayle.—It is my opinion that malice must be prov- 
ed to enable the plaintiff in this action to recover. By the 
common law, in ail actions of this nature, for malicious 
prosecution or arrest, how much so ever the party may be 
injured, an action cannot be sustained without proof of ma- 
lice, and want of probable cause. Of our absolute rights 
the right of personal liberty is second in grade; and yet its 
violation, if there be probable cause, will not afford ground 
for the recovery of damages. Can the temporary depriva- 
tion of property by the process of attachment afford any 
stronger claim for remuneration? Damages cannot be re- 
covered for an arrest made or suit brought without sufficient 
cause unless malice be proved. The litigious disposition that 
seeks its gratification‘in commencing groundless suits to the 
annoyance of defendants, is regarded as being sufficiently 
punished by the payment of costs. 

The process of attachment for the recovery of a debt 
was unknown to the common law; but since the monied 
transactions of mankind have multiplied, and they have ac- 
quired new facilities in effecting a change of residence, the 
necessity for originating suits in this way has become uni- 
versally obvious’; and the attachment law in one form or 
other has been adopted wherever the collection of debts is 
an object of civil polity. In this country this mode of pro- 
ceeding is as necessary as the common law method of in- 
stituting a suit by summons or writ. The Statutes then 
which authorise and regulate the writ of attachment, while 
they should be construed with such strictness as to pre- 
vent its abuse, should in all cases where there is room for 
construction, be so construed as to effect their object. By 
our Statute, before a plaintiff can be entitled to this remedy 
he must made the affidavit and give the bond and security 
as prescribed by the law. In both the Statute seems to 
refer directly to the motive. The affidavit evidently does. 
In the case at bar it seems that the plaintiff in the attach- 
ment recovered of the defendant, now plaintiff in this action, 
an amount somewhat less than the sum demanded by the at- 
tachment. The plaintiff in the attachment then had good 
cause of action, and it is not alleged that he adopted this 
mode of instituting his suit from malice or any improper 

‘ 


Seb 


jured, it seems clear, that he is in such case, as much as in >*¢#"sER, 1824, 
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Wilson 
v. 
Outlaw. 
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pacemnen, 1824. motive, he may have failed in his proof ‘on the trial, or his 
we demand may have been reduced by motives of set off which 
Wilson. he could not anticipate. When the parties have had mutual 
Outlaw. dealings to a considerable amount, or where the amount 
———— of the debt due is to be ascertained by a calculation, mis- 
takes and errors are likely to occur. And yet it is said 
that if the plaintiff in the attachment be mistaken in any of 
these particulars, he subjects himself to an action for suing 

it out wrongfully. ee 4 
It seems to me that the construction given to the Statute 
by the decision of a majority of the Court will operate to 
deter honest creditors from resorting to this method (in 
pry J cases necessary for their security) to obtain payment 

of their just demands. 


The Chief Justice absent. 
Judge Saffold having presided on the trial in the Circuit 


Court, gave no opinion. 
‘ Judgment reversed and cause remanded. 


FI. G. Perry, for plaintiff. 
White and Gordon, for defendant in Error. 





December, 1824. Brown and Parsons agaist Torver. 


1, Endorser vs. , 7 ae 
cateene with ASSUMPSIT in Dallas Circuit Court by Torver against 
sot nenerd ina? Brown and Parsons 
and general issu r 
to all. Though The first count sets out that William W. Gary and others, 
the counts on the on 16th September, 1820, made and delivered a promissory 
insufficient, the note to Jonas Brown for twelve hundred dollars, payable 
judgment shall | six months after date. The assignment by Brown to Jonas 
the verdict on the Brown and Rock Parsons, partners under the firm of Brown 
somnon counts. and Parsons. Assignment by them to Wm. W. Olds, and 
signs gna by him to the plaintiff ;-and here concludes without aver- 
wp am, 28 Gy ment of demand, notice, &c. 
ny ene The 2d count states the note and assignments as the first 
semble an action demand ‘made of the makers 6 months after its date, and 
Ta on teem notice on same day (before the expiration of the days of 
dorsement. grace) to defendants, concluding with stating liability and 
3, Even after ar super se assumpsit in the usual form. 
Errors ossigned, There were also the common counts for goods sold, mo- 

rt wil 

that a second certiorari will bring up a sufficient transcript, and will award it if prayed for. 4, 

r writ of Error t, a clerical Error, which would control the decision here, is amended b 
> Conrt below ; the judgment will be affirmed at the costs of defendant in Error, and without dama: 
s. 

















dn the Supreme Court of Alabame. 37k 


ney had and received, &c. In the transcript return- »<ceusze, 1824. 
ed with the writ of Error, neither verdict nor judgment “~~ 
appeared. At December term, 1823, a certiorari was = 
awarded returnable instanter, and in the transcript return. 'v. 
ed therewith, immediately after the declaration and issue, = Tver- 


the Clerk had inserted as follows : 





“ And at March term, 1822, of the Circuit Court of 
“ Dallas County, the following judgment was rendered: to - 
wit, 


“* Benjamin Torver ’ This day came the parties by their at- 
71, os. tornies, and thereupon came a Jury, to 
“ William W. Olds. ‘ wit, (same Jury as in the above case.)” 


Then followed a verdict, and judgment for the plaintiff for 
$1338 853, annexed as follows : 


In the Circuit Court. March Term, 


“ Benjamin Torver 
1822. 


Ds. 
“ William W. Olds. 


“ Benjamin Torver) _In the Circuit Court of March Term, 

D5. 1822. At September Term, 1823, of 
“ William W. Olds.) said Circuit Court. It appearing to the 
Court, that there was a clerical mis- 
“take in entering the title of the second of the two last 
“ above cases ; that the second judgment ought to have been 
‘“‘ against Brown and Parsons instead William W. Olds. It 
“is therefore, on motion, ordered that the judgment be so 
“ amended ; and also that the judgment so amended bear 
“ the number 715, which is the number it should bear.” 


Brown and Parsons here assigned as Errors— ; 

Ist and 2d, No cause of action is shewn by the first or 
by the second count. The notice is alleged to have been 
given to the endorsers before the note was due; and 
there is a general verdict. 

3d, The note is charged to have been assigned by Brown 
to himself and Parsons. | 


H. G. Perry, White, and Gordon, for plaintiffs ; W. Cren- 
shaw for defendant in Error. 


The counsel for plaintiffs first moved to dismiss the writ 
of Error, because no judgment had been entered when it 
issued ; and in the argument contended, that if the assign- 
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ments of Errors should not be sustained, the plaintiffs must 
yet have judgment for their costs. 


Judge Saffold delivered the opinion of the Court. 

Under a count for money had and received, a bill or note 
is prima facie evidence against the drawer or endorser, al- 
though the presumption that the money was received for 
the use of the holder may be rebutted. 7 Whea.35. To 
the common. counts here there appears to be no objection. 
The general issue was on all the counts ; and we are to infer 
from the verdict that the evidence was sufficient to autho- 
rise it. This Court has decided, that in an action of this 
description one good count is sufficient to sustain the ver- 
dict and judgment.(a) 

The decision of the question raised by the third assign- 
ment does not seem necessary to the determination of the 
case. Evidence independent of the note may have been 
given under the common counts; yet it isto be remarked, 
that even supposing Brown, the first endorser, to be the part- 
ner in the firm of Brown and Parsons, there is no good rea- 
son why he might not convert his private-property into 
partnership stock, or why both partners should not be 
responsible on the endorsement in which, as the Record 
appears, both must be supposed to have united. The as- 
signments of Errors are not sustained. 

_ The disposition to be made of the cause under the pe- 
culiar circumstances of.this Record remains to be consi- 
dered. . 

The transcript brought up by the certiorari, contains three 
several entries as of March term 1822, entitled Benjamin 
Torver vs. Williams W. Olds. The order for amendment 
refers to a case numbered 715. The case first stated is 
numbered 71; the two last are not numbered, and it re- 
mains still uncertain to what case the order for amendment 
isto be applied. If the defendant in Error thinks it will 
avail him, a certiorari will be awarded returnable instanter ; 
and if by the return this matter shal] be made sufficiently 
certain, the judgment will be affirmed ; but inasmuch as there 
was Error in the proceedings when the writ of Error issued, 
the affirmance must be without damages and at the costs of 
the defendant. Sellon’s Pr. 407 and 8. 21d. Raym. 
897. Tidd’s. Pr. 664. ¥ 
- But if the transcript is as complete as it can be rendered 
by the Record below, the writ of Error must be dismissed. 

For the defendant in Error a certiorari, returnable in- 
stanter, was then prayed ; with which the clerk sent up a third 
transcript, in which the declaration in the case of Torver vs. 
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Brown and Parsons was certified as bearing the number °*¢=™##R, 1824. 
715, and in which was set out as of March term 1822,a case ““V™ 
numbered 714, Torver against Olds, and a verdict and judg- "sows and 
ment for plaintiff thereon ; and as immediately following on v. 
the minute book the entry of a verdict for plaintiff ina — Te" 
case also entitled Torver against Olds, not numbered, and ~ 
of judgment thereon for plaintiff for $1338 853. In cer- 
tifying the transcript the clerk states, that the judgment suc- 
ceeding number 714 was marked 71, a figure immediately 
after the figure 1 appearing to be erased ; and that on his 
trial docket of March term 1822, there was no case marked 
number 71. 

On the return of this third transcript the judgment was 
affirmed without damages, and at the costs of the defendant 
in Error. 





Barnes against Baker and Sledge. December, 1824. 


IN the Circuit Court of Lauderdale County, Chapel Sledge 1, Semble The 

made a motion against Joseph N. Baker, Sheriff of that {ic?°f Semand 
County. Bakey appeared and admitted due notice. Sledge by an injunction. 
then gave in evidence three fi. fas. from said Court in his fa- * Motion by S- 
vour against Thomas W. Edwards, received by the Sheriff money made on 
on Ist of May, 1821, 13th November, 1821, and 15th Octo- Tt je Fa 
ber 1823 ; and an injunction from said Court issued 17th Ja- the money under 
nuary, 1822 (and received by. the Sheriff 28th January, 2 execulion 
1822), on the bill of Edwards against Sledge, enjoining further PSeon. “A for 
proceedings on the judgment on which the three executions a ne 
above mentioned had issued. The fi. fas. were numbered a se 
123, and were the original alias and pluries on ‘the same tisfed; his claim 
judgment. The first execution was endorsed “ Received [anne interfere 
“ Ist May, 1821. This case stayed October 4th, 1821, C, B. 
“ Rountree, Sheriff.’ At November Term 1821, the Circuit 
Court adjudged the “ stay bond” tobe void. The alias fi. 
- fa. was endorsed, “ Received 30th November 1821, C. B. 
Rountree, Sheriff” —* stayed by injunction 26th March, 1822.” 
The pluries was endorsed, “ Received, 15th October, 1823. 
“ Levied on a negro woman and child as the property of 
“ Thomas W. Edwards, property sold for $540 124, which 
“ was paid over on this execution by order of the Court, at 
“ March Term, 1824 ; no more property found in my County, 
“J, N. Baker, Sheriff.” 

And thereupon come George Barnes and claimed the mo- 
ney.made on the last mentioned execution, and exhibited 


three writs of fi. fa. in his favour against said Edwards 
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nacguser, 1824 being also original, alias and pluries on the same judgment, 
wer the first of which was received by the Sheriff Baker on the 


Barnes 


7th. day of November, 1822, and returned “ Receipt filed for 


Beker & Sledge. “the plaintiff's debt and costs unpaid, 26 March, 1823. 


“ Levied on one negro woman Charlotte and child named 
“ Henderson, 26th March, 1823. Money not made for want 
“of time.” On the alias execution a memorandum of the levy 
of the first was endorsed, and it was returned, “came to 
“hand Ist May, 1823. Satisfied, J. N. Baker, Sheriff, by his 
“ deputy J. W. Byrne.” ‘The third execution was received 
by the Sheriff on the 6th of October, 1823, which was re- 
turned endorsed. 

“ Presley Ward surrendered negro woman Charlotie, and 
“her child Henderson to John W. Byrne, Deputy Sheriff, in 
“ discharge of himself as security for her delivery heretofore 
“12th December, 1823, and he acknowledges the same, J. NV. 
“ Baker, Sheriff, by his deputy, J. W. Byrne. Property sold 
“ and proceeds applied to an execution in my hands at the 
“same time in favour of Chapel Sledge against Thomas W. 
“ Edwards, by order of the Court at its March Term, 1824. 


_ «J, N. Baker, Sheriff. 


“The alias execution satisfied as per receipt filed by J. 
“ W. Byrne, is no satisfaction, said receipt refused to be ac- 
“cepted or acknowledged by the plaintiff as genuine. 
“ George Coalter, Attorney for the plaintiff.” 

It ap by the Record that the injunction obtained by 
Edwards against Sledge had been dissolved on the 4th day 
of October, 1823. The Circuit Court rendered judgment 
against Baker for $540 124, the amount of the sale of the 
n woman and child, as by the return on the third exe- 
cution ; ape ag Barnes was made a party to the motion 
by consent, with leave to prosecute a writ of Error to de- 
termine whether he or Sledge be entitled to the money. 


Coalter for plaintiff.  - 
McKinley and Hopkins for defendant in Error. 


és Judge Gayle delivered the opinion of the majority of the 
ourt. ; 

On the part of Sledge, it has been contended that the lien 
of his executions delivered to the Sheriff on the Ist of May 
and 30th of November, 1821, was not destroyed by the in- 
junction. In England, security is not required on obtaining 
an injunction, but the sheriff is bound to proceed on the exe- 
cution unless the defendant should pay the money into Court 
or deposit it as the Court may order. When the execution 
has begun _to operate, the injunction does not interfere until 
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it is paid. On granting the injunction there could be no vxceusen, 1824. 


reason to require security ; hence the doctrine that an injunc- 
tion does not destroy the lien of an execution. But by our 
Statute of 1807, (Laws Ala. 298,) the Sheriff is required 
under a penalty to refund to the defendant in the execution, 
when an injunction has been obtained, the money which he 
may have received on it ; and the uniform practice here has 
been to require bond and security of the party obtaining an 
injunction to the judgment ; and if the Sheriff has levied and 
not sold, he returns the property. The bond and security 
are a substitute for the money which may be in the hands of 
the Sheriff, and if the money which might be raised from the 
sale of the property is to be refunded, it follows that the pro- 
perty, if not sold, is to be returned. 

But it is said that the lien exterids to other property, though 
it may be inoperative on the particular property levied on. 
When the Sheriff has taken property sufficient to satisfy the 
execution, it becomes vested in him, and he alone is answer- 
able to the plaintiff. If then sufficient property be levied 
on, the lien can extend no farther. 

But the determination of this point, although mainly con- 
tested in the argument, is not necessary to the decision of 

the case. From the Record it appears that the second exe- 
cution in favour of Barnes, which was received by the She- 
riff on the Ist of May 1823, was returned satisfied without 
any reference to the receipt mentioned in the former return. 
If Barnes has not received his money, the Sheriff on the proper 
motion against him would’be concluded by his own return. 


Judge Crenshaw.—Though I agree in affirming the judg- 
ment I cannot assent to all the reasoning expressed in the 


opinion of the majority of the Court. 
I dissent from the position that an injunction destroys the 


Pye 


Barnes 


v. 
Baker & Sledge. 





lien of an execution. In my opinion, when an execution - 


has once acquired a lien, that lien, unless by the act or neg- 
ligence of the plaintiff, cannot be destroyed until the exe- 
cution is satisfied. An injunction may suspend or postpone 
its operation, or if the property has been sold and the mo- 
pa refunded, may, under the Act of 1807, which has been 
referred to, defeat the specific lien on the property levied 
on ; but to say that an injunction, obtained ex parte by the 
defendant, destroys the lien of the execution, is giving to 
the Statute a construction and operation which, in my opi- 
nion, was not intended by the Legislature. If this be the 
law, an execution can afford but little security until it is sa- 
tisfied ; for the defendant may, in almost any case, obtain 
an injunction : and if this remove the lien, may, the mo- 
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paceman, 1824. ment afterwards, dispose of the whole of his estate ; and 
wy~ when the injunction shall be dissolved, the plaintiff will find 
Baguss nothing to satisfy his judgment. It cannot have been in- 
Baker & Sledge. tended by the Legislature to open so wide a door to fraud. 
Judgment affitmed. 





Judge Minor not sitting. 





December, 1824. John McWhorter and.al. against John A. Marrs. 


i = a IN Dallas Circuit Court, at April term, 1824, John 4. 
Sheriff, &c. for Marrs recovered a judgment on motion against Johu 
= * return McWhorter, Sheriff of Jefferson County, and John Brown, 
2, Not necessary j'-, Dempsey H. Hicks, and Thomas S. Hutchingson, for fail- 
that it be —_ ing to return a writ of capias ad satisfaciendum, issued from 
Toy ** said Court at the suit of Marrs against James L. Baird. 
was deliveredto The Record sets out that it appeared to the satisfaction 
+d ae of the Court that Marrs recovered the judgment against 
return it, uuless Baird, stating its amount ; that on the second day of May, 
these facts 8 "1823, a ca. sa. issued thereon, apd on the 20th day of June, 
3, If judgment 1823, was delivered to McWhorter, then Sheriff of Jeffer- 
4 Peano (o" son County, to execute and return; that said Sheriff 
persons charged has failed to return the same to the office of the Clerk of 
as Sheriff's secu- the Court: that said Brown, Hicks, and Hutchingson were 
rities, the Recor! personally served with notice of the motion on the 22d 
appeared to the day of May last ; and that said MeWhorter, Brown, &c. hav- 
won nat it’ ing been solemnly called, failed to appear. It is there- 
fore considered by the Court that said John 4. Marrs reco- 
ver of the said John McWhorter, John Brown, jr. &c. 
The Record does not state that it appeared to the Court 
that said Brown, Hicks, and Hutchingson, were the securi- 


ties of the Sheriff. 


Judge Saffold delivered the opinion of the Court. 

The first assignment is, that a judgment on motion can- 
not be rendered for failure to return a writ of capias ad sa- 
tisfaciendum. The Act of 1819 makes it the duty of the 
Sheriffs to return all executions which have not been levied, 
or on which’ the money has not been made, to the Clerk’s 
office by the first day of the term, &c. The next section 
of this Act directs that when any Sheriff shall fail to perform 
the duties by the Act required, the person aggrieved may 
move and have judgment against such Sheriff and his secu- 
rities for the amount he has failed to pay over, or for fail- 
ing to return the execution in manner as directed, &c. 




















In the Supreme Court of Alabama, 337 


(Laws Ala. 316, 678.) A ca. sa. is as much am exe« vxcEmsen, 1824, 
cution as a fi. fa. or any other writ of execution... The Www 
term levy is applicable to every description of executions, 7hn MeWhor- 
and the Statute is equally peremptory as.to the retunof “‘y. * 
all. A majority of the Court is of opinion that this sum- John A. Marrs. 
mary proceeding is equally applicable toa failure tomake ~~~ 
return of any description of execution. 
The second assignment is, whether the execution was 
delivered to the Sheriff, and whether he returned it or not, 
were facts which should have been ascertained by a Jury. 
The official entries and information of the Clerk are by 
law evidence of the issuing and delivery of the execution. 
If the facts are not contested, and if on search of the files 
by the proper officers of the Court, no execution can be 
found, or if found, there is no endorsement of the Sheriff’s 
return, nothing is controverted.or put in issue which, either 
by the Constitution or the law, requires a trial by Jury. 
The third assignment is, that it is not stated that it ap- 
peared or was in any manner made known to the Court 
that Brown, Hicks, and Hutchingson, were securities for 
McWhorter, the Sheriff. This. assignment appears to be 
well taken. The law authorises a judgment against the 
Sheriff and his securities on notice given to either. The She- 
riff, a public officer, may be presumed to be known as such 
to any Court in the State from which process is directed to 
him. -It is not so as respects the securities, - I hold it to be 
indispensably necessary in this summary proceeding, (at 
_ any rate if not waived by their presence and tacit admis- 
sion) that the fact of their being securities should be prov- 
ed, and that it should appear by the Record that this matter 
was shewn in the Court below. 


It is the opinion of the majority of the Court that the 
judgment be reversed. 


The Chief Justice absent. 





Bryan against Moore. December, 1824. 
JUDGE Ellis delivered the opinion of the Court. PP ny 


The first assignment is that the judgment is for — declaration and 


in id i . ; judgment by nil 
when none were laid in the declaration. It was a judg- Jerre sn 


ment by nil dicit. The defendant having appeared, is to be cured by refer- 
ence to the writ. 
2, The Act of February, 1818, does not change the rate of interest on cpntracts nade before its 
enactment. 3 


48 
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considered that he waived the objection to the omission ; 
and by the Statute of jeofails the omission is supplied by 
reference to the writ in which damages are claimed. 

The second assignment—More interest was adjudged 
than was authorized by law. The bond bears date Ist Ja- 
nuary, 1817, and was — Ist of January, 1820. In- 
terest appears to have been adjudged at eight per cent. 
By the Statute of 12 Ann the rate of interest was reduc- 
ed from six to five per cent. The English decisions shew 
that after this Statute was in force interest was allowed at 
six per cent. on contracts made before its enactment, though 
not satisfied until after it took effect. In a case on a mort- 

, where the bill prayed relief as to the additional one 
per cent. the Lord Chancellor refused relief. The princi- 
pal reason for which was, that the Statute could not have 
a retroactive effect. The Act of February, 1818, is to be 
understood as operating only on contracts made efter its 
enactment. The law of the contract when it was made 
enters into and makes a part of the contract, and the par- 
ties cannot complain if they are held to a compliance ac- 
cording to the terms on which they mutually agreed. 


The judgment must be reversed, and rendered here for 
the debt and interest-thereon at six per cent. per arinum. 


Powell on Mortgages, 960. 3 Atkins, 520. 2 Vernon. 
42, .Haw. P. C. ch. 82. 5.10. 





Smith and Howell against Winthrop. 


JUDGE Gayle delivered the opinion of the Court. 

In this case the counsel for the defendant in Error moves 
to quash the writ of Error because it is uncertain when it 
was issued and when returnable. The writ of Error is 
dated the day of 1823, and 47th year of Ame- 
rican Independence, and returnable to the Supreme Court 
“on the second Monday of June next.” The Statute in re- 
lation to the subject requires the clerk, on application of the 
party or his Attorney, to issue a writ of Error returnable 
to the first day of the next Term. This writ of Error, 
from its date, appears to have issued before the fourth day 
of July, 1823, Unless the contrary appeared on the face 
of the writ, we are bound to presume that it was made re- 
turnable.as required by the Statute, There is then enough . 
in the date to shew that it issued subsequent to December, 
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4822, and that it was returnable to June Term, 1823. The vzcxszzs, 1824. 
motion must be overruled. . Qyw 


Stevens against Dubarry. December, 1824. 


DEBT in the Circuit Court of Bibb County. John Du- Husband & wife 


darry against Henry W. Stevens and Sally B. Stevens as Ad- = -_ finde: 
ministrators of Robert Sterrett. The declaration charges tavit committed 
that the estate of Sterrett had been reported insolvent, and @U%i°g the cover: 
that $1260 624 had been allowed by the County Court, as well of the 
and ordered and adjudged to be paid by defendants to plain- property of the 
tiff as his proportion of his claim, and that defendants had intestate; the 


committed a devastavit. The defendants in their proper J¢4gmententered 


to be levied of 


persons’acknowledged the plaintiff's right of action for this the proper goods 
sum, and $79 83 interest thereon, “ to be levied as well of — 
the property of the said Henry W. as the intestate.” Judg- ments, of the de. 
ment was thereupon rendered for said amount of debt, and fendants. 
interest and costs, “to be levied of the proper goods and ion tee 
chattels, lands and tenements, of the defendants.” the cognovet. 
Henry W. Stevens having departed. this life, Sally B. Ste- and tote 
vens, his widow and surviving defendant, prosecuted a writ confession made 
of Error to this Court. The assignments of Errors on during the cover- 


which the decision turned, appear in the 


Opinion of the Court delivered by Judge Crenshaw. 

A judgment on confession must pursue the terms and 
conditions of the cognovit. The cognovit by Stevens and 
wife was on condition, “to be levied as well of the property 
of Henry W. Stevens as of the intestate Sterrett,”. The 
judgment as entered is to be levied of the estate of both 
the defendants, Stevens and his wife, and does not pursue 
the confession. 

The devastavit was charged to have been committed by 
the husband and wife; and though they may be jointly lia- 
ble, yet the confession of the wife during the coverture 
must be considered to have been induced by the authority ~ 
and coercion of her husband. It is a nullity, or at least 
voidable by her, after her husband’s death : and she now 
seeks to avoid it by her writ of Error. 


The judgment must be reversed. 


Judges Saffold and Minor not sitting. 
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December, 1824. 


To sustain a judg- 
ment on award, 
it is not necessa- 
ry that the Re- 
cord should state 
the consent of 
the parties to 
submit to the 
award, or to 
shew that the 
cause was conti- 
nued from term 
term, or that the 
defendant had ~ 
notice of the time 


aW&rd, nor is a 
declaration ne- 
tessary. 


claration to be filed. If the matter in controversy already 
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H. G. Perry, for plaintiff, cited 2 Cain’s R.321. 3 Cain, 
129. 1 John. Cases, 276. 2 BI.355. Reeve’s Domestic 
Relations, 67.. 1 Salk. 24. 2 Ld. Raym. 825. 


Clay, for defendant in Error. 
Mendenhall against Smith. 
NEAL SMITH sued out a writ of capias against Eli 


Mendenhall, returnable to September term, 1820, of Monroe 
Circuit Court. By the endorsement on the writ, it was stated 


to be an action on the case for breach of a verbal contract, 


whereby the defendant was bound to build two saw-mills, 
&c. &c. Writ executed 8th September, 1820. The 
next entry in the Record is of March term, 1821. “ Refer- 
“red to Willium Locklin and Francis Coleman, who will 
“ callin an umpire in case of disagreement.” An award 
was returned under the signatures and seals of Locklin and 
Coleman, dated. 25th of September, 1821, awarding to the 
plaintiff ¢300 and the costs of.the suit; and at October 
term, 1822, after argument, the award was made the judg- 
ment of the Court. The defendant excepted to the several 
opinions, &c. of the Court in rendermg the judgment, and 
sued out a writ of Error. ‘The assignments and the other 
matters in the Record material to the decisions, appear in 
the 

Opinion of the Court delivered by Judge Crenshaw. 

The determination of this cause rests on two material 
points : : 

1, Was the cause legally referred to arbitration. 

2, Does the award decide the matter submitted. 

The reference must be the voluntary act of the parties, 
and the arbitrators must be named and-appointed by them, 
and the order of reference must appear to be the Act of 
the Court ; but it is not necessary that the consent of the 
parties should be stated in the order. Where there is any 
room for construction, it is fair to presume not against, but 
in support of, the judgment ; and it ought not to be presum- 
ed that the Circuit Court made the order of reference 
without the consent of the parties. The order clearly ap- 
pears to be the Act of the Court, and not an unauthorized 
entry by the Clerk as was argued. 

As to the objection that there was no declaration—When 
a suit is referred to arbitration, the law does not require a de- 
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statement of it in writing is unnecessary. Here the endorse- 
ment of the writ sufficiently shews the cause of action 
which was submitted. The arbitrators, after reciting that 
the cause had been referred to their final decision, award 
that the defendant pay to the plaintiff three hundred dollars 
and the costs of the suit. The award does most clearly 
decide the matter submitted. 

It is alleged, that the cause not having been regularly 
continued from term to. term, it was necessarily discont- 
nued by operation of law. 

The order of reference made at 4pril term, 1821,implies 
the consent of the parties, to give which they must have been 
present either personally or by their attornies. This then was 
a waiver of any advantage which might have been claimed 
for prior discontinuance by operation of law ; and there 
could not be such discontinuance after the reference until 
the order or reference had been discharged. This order 
virtually continued the cause in Court from term to term, 
as long asit remained in force, and it remained in force 
until discharged by order of the Court, or until the arbi- 

' trators returned their award. 

As to the third assignment—that it does not appear that 
the defendant had notice of the time and place of making 
the award. 

We cannot presume that he had no notice, but in sup- 
port of the judgment ought to presume that he had notice ; 
and it‘is not necessary that the Record should shew that he 
had. The bill of Exceptions states that one of the arbi- 
trators testified that he did not know whether the defendant 

-ever received notice, and that the defendant did not attend 
at the time and place of making the award. But this does 
not necessarily lead to the conclusion that he had no notice. 

The Court will not for slight reasons disturb the award 
of arbitrators; they are the ) ve selected by the par- 
ties, and the parties must abide by their determination. 

As to this last objection, Judge Minor doubts ; but the 
Court are unanimous in affirming the judgment. 


Crawford and Hitchcock, for plaintiff. 


Parsons, for defendant in Error. 
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DECEMBER, 1824. 
aan 
Rea against Lewis. 


a ani IN the Circuit Court of Mobile County, Lewis declared | 
wrongfully suing against Rea, for having maliciously and wrongfully sued 
ii attachment out an original attachment against him. General issue, and 
does not aver the : gin against 1 ’ 
termination othe verdict and judgment for the plaintiff. The defendant here 
aa inch’ assigned as Error—That it 1s not alleged in the declara- 
cured by verdict. tion that the suit instituted by attachment was at an end 


before the commencement of this action. - 


: Acre, for plaintiff in Error, cited 2 Gould’s Esp. 120. 1 
Doug. 215. 1 Esp. R. 80. ee 


Rust for defendant in Error. 


Judge Crenshaw delivered the opinion of the Court. 

The objection to the declaration would have been fatal on 
special demurrer, but now it comes too late. It is fair to 
presume thai to the satisfaction of. the Jury all the facts ne- 
cessary to warrant their verdict were proved. Hence we 
areto infer, that on the trial it was proved that the suit in- 
stituted by the attachment was at an end when this action 
was brought. 


Let the judgment be affirmed. 





December, 1824. Brahan and Prout against Johnson. 
Motion for judg- THE Chief-Justice.—In a case between these parties, a 
yore / oy writ of Error and transcript from Madison Circuit Court 
that transcript were filed here at the last term, but there was no bond for 
a the writ of Error. The plaintiffs in Error afterwards gave 

to have bond, and the defendant now produces the clerk’s certificate, 
deen filed: and shewing that a writ of Error issued, returnable to this term, 
on a former wrt and moves for judgment. because the transcript of the Re- 
of Error issued cord has not been filed in due time. 


= _ - The plaintiffs in Error produce ‘a transcript of the Re- 


Error, appears. cord with the writ of -Error last issued, but which they have 
to have been i not filed, and allege that the last writ of Error issued by mis- 
ven. Motion de- take after the bond intended to apply to the first had been 
— taken. From an inspection of the certificate and the two 

transcripts, it appears that they all relate to the case which 


was brought up at the last term, and is vet pending ; and that 
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there has been a mistake in taking out the second tran- Decempzn, 1824. 


script. vey 
he motion for affirmance on the certificate is denied..  Brahan © Front 
: Johnson. 





Richardson, Administrator of Palmer, against Humphreys, 2ecember, 1824. 


JUDGE Crenshaw delivered the opinion of the Court. ‘1m #ssumpsit vs. 
This was an action of assumpsit charging the defendant sostaan tebanede 
Humphreys, as surviving partner of Trowbridge, for goods sld and deliver- 
sold and delivered by Palmer to Humphreys and Trowbridge. die, re ary 
On the trial in the Circuit Court, the plaintiff, after having goods were char- 
proved the partnership between the defendant and Trow- &¢4,0" the books 
bridge, offered the books of his intestate Palmer in evidence, the deceased 
and after proving the hand-writing, proceeded to examine the agers Hn se 9 
day book for the particular charges, and on examination it missible to shew 
appeared that all the charges, were made against Henry ‘hat they came to 
Trowbridge,and notagainst Henry Trowbridge and Company. session of = 
The plaintiff offered to prove that the goods came to the pos- frm. 
session of the firm of which the defendant was a_ partner. 
The Court, on the defendant’s objection, rejected this tes- 
timony, to which the plaintiff excepted and assigns this 
matter as Error. 
The bill of Exceptions does not shew whether the entries 
in the books were in the hand-writing of the intestate or of 
his clerk. Ifin the hand-writing of the intestate, they were 
not evidence, though he was dead. 
The circumstance of the charges being against Trow- 
bridge alone was not conclusive against the admission of 
the books in evidence. Humphreys may have been a se- 
cret partner, unknown to the intestate at the time of the 
sale and delivery. Evidence shewing that they came to 
the hands and possession of the Company might furnish 
ground for the belief that they were originally purchased for 
the use and benefit of the Company. It is.the unanimous 
opinion of the Court that the Circuit Court erred in reject- 
ing the testimony, and that the judgment must be reversed 
and the cause remanded. 


Judge Saffold not sitting. 


Crawford and Hitchcock, for plaintiff. 
H. G. Perry, for defendant in Error. 





By an Act passed 24th December, 1824, the June Term of 
the Supreme Court was abolished. 





